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Let’s not be too misty eyed about legal aid, but it is at a crossroads

Jon Robins 
This year marks the 60th anniversary of the Legal Aid and Advice Act 1949 — and lawyers will not need reminding that legal aid was conceived as a cornerstone of the welfare state. 

Now, according to the Ministry of Justice, fewer than one in three people is eligible for publicly funded legal advice (29 per cent). By contrast, in the first years of the scheme, eight out of ten people were eligible. 

It is timely, then, to look at legal aid’s evolution to see how far we’ve travelled — and in what direction. Before legal aid, lawyers — well, some — recognised a professional responsibility to help those who could not afford their fees; but relying on professional largesse, either through “poor man’s lawyers” or “dock briefs”, proved hopelessly inadequate. As one beneficiary of the dock brief scheme said in 1938 when asked if he had anything to say before sentence was passed: “Nothing, my lord, except to plead the youth and inexperience of my counsel.” 

“Legal aid should be available in those types of case in which lawyers normally represented private individual clients,” argued Lord Rushcliffe in his 1945 report. Public funding should not be limited to those people “normally classed as poor”, he argued, but should include those of “small or moderate means”. 

How did we journey from those noble aspirations to today’s reality? Perhaps, we shouldn’t be too misty eyed. It was a slow start. The advice provisions under the 1949 Act did not come into force until 1959, only recognising then that people needed help outside the courts. In its first 17 years the scheme provided funding for 860,000 people in civil cases. Last year it funded more than one million acts of assistance in civil cases. By 1969 £6 million was being spent on civil legal aid, mainly limited to the family courts. 

It is wrong to read the history of legal aid as careering from crisis to crisis in a downward trajectory. There have been periods of exciting innovation. A network of law centres was driven by a radical and very 1960s notion of taking law to the people. The Law Society decried the fledgling movement as a means of “stirring up political and quasi-political confrontation”. Its misgivings were put to one side once the upstarts promised to keep off their private practice patch (conveyancing, family etc). 

Rushcliffe ruled out alternatives to private practice despite the influential Haldane Society of Socialist Lawyers making the case for Citizens Advice Bureaux, established during the war and 1,000-strong by 1945, to provide a salaried legal aid system. 

There are now 55 law centres, 455 bureaux in 3,000 locations plus 1,000 other agencies. This not-for-profit network is a lifeline but its health is precarious (as it always has been) surviving on a volatile mix of funding from legal aid, local authorities and other sources. 

If there were ever a golden period it was possibly 1973 to 1986, book-ended by the creation of the green form scheme (allowing for advice on any matter of English law after a simple means test) and the Police and Criminal Evidence Act 1986 (establishing the right to legal advice for police station detainees). Such innovations fuelled the growth of legal aid firms. By 1986 legal aid represented 11 per cent of solicitors’ incomes, up 6 per cent in ten years. 

Ceaseless reform has been the defining feature of the past decade. There has been a 30 per cent drop in firms offering publicly funded legal advice to fewer than 3,500. Cost has long been the policy driver. The Access to Justice Act 1999, under Lord Irvine of Lairg’s watch as Lord Chancellor, represented the biggest shake-up since Rushcliffe introducing the Community Legal Service and, most significantly, a cap on expenditure. This has meant that the demand-led criminal budget squeezing the life out of the civil scheme. 

In 2006 Lord Falconer of Thoroton called in Lord Carter of Coles to review legal aid. His answer was fixed fees, scrapping the hourly rate, as a precursor to a market-driven economy where lawyers bid for contracts. “A breathtaking risk” was the assessment of the cross-party constitutional select affairs committee. By the Legal Services Commission’s own admission competitive tendering, if it goes ahead, will not be the panacea ministers hoped for. 

Legal aid is at a crossroads. With unemployment likely to top three million, eligibility for civil legal aid will rise. How, if at all, are those that lose homes and jobs going to have access to justice? Unlike other cornerstones of our welfare state, health and education, legal aid is to be cut back over the next two years. Health is set to grow at 4 per cent a year to £110 billion by 2010-11 and education at 2.8 per cent to £74.4 billion. Legal aid will remain at £2 billion, barely enough to keep the NHS going for a fortnight. 
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