The impact of legal aid reform
Since 1999 legal aid has been subject to large-scale reform, with the introduction of a contracting system for organisations supporting those who qualified for legal aid, moving away from a demand led system where solicitors were reimbursed on a ‘pay as you go ‘ basis. Since October 2007 new requirements have been placed on solicitors and advice providers to contract for legal aid through a system of fixed and graduated fees for each case, as opposed to the previously common practice of payment on an hourly basis. 

Reform aimed to limit increases in legal aid spending, as a result of the rising costs of the criminal legal aid and child care proceedings.88 However, while criminal legal aid budgets continue to rise, spending on non-family (including employment) civil legal aid declined from £320 million in 2003–04 to £227 million in 2005–06. By 2007 the budget for legal aid support in these areas was only slightly above the level of £210 million, the same amount as in 2001.89 Between 1997 and 2005 civil legal aid costs (excluding asylum) fell by 24 per cent.90 
Ever since legal aid reform commenced there has been controversy over the new requirements that have been placed on solicitors undertaking legal aid work, with solicitors and advocacy groups claiming that the bureaucratic requirements of contracting have led to a reduction in suppliers willing to undertake legal aid work. While the new system of contracting has been in operation there has been a significant decline in the supply base; from 1992 to 2002, the number of firms undertaking legal aid work decreased from 11,000 to 4,361.91 In its 2002 Annual Report the Legal Services Commission drew attention to this continuing problem, stating: “We are concerned about the changes we are seeing in the supplier base… 

We are picking up intelligence through our regional offices that up to 50 per cent of firms are seriously considering stopping or significantly reducing publicly-funded work.”92 Its 2005-06 annual report noted that this problem had not been reversed,93 and by March 2006 the number had fallen further to 3,623 nationally.94 The largest decline in providers has been in employment advice work, where legal aid is available for legal help and advice and preparation work. From 2001 to 2006 the number of civil contracts for employment advice held by solicitors dropped by 46 per cent, from 373 providers to 216 nationally.95 
The LSC state that although there has been a reduction in suppliers, the amount of initial advice and assistance being provided has increased. However, the Commons Select Committee on Constitutional Affairs has concluded that reforms have exacerbated advice deserts, and that “some areas of England and Wales, including rural and some urban areas, do not have adequate supply of publicly funded legal services.”96 
A national survey of over two hundred CABx found that 69 per cent disagreed or strongly disagreed that the reform had had a positive impact on the local landscape of advice provision. 39 per cent of bureaux said that they thought that their CAB was in an ‘‘advice desert”.97 Bureaux also felt that local solicitors were doing less legal aid work, with 40 out of the 100 written comments on the question specifically mentioning the reduction of solicitor provision in the area and subsequent gaps in the pattern of services. 27 per cent of bureaux reported difficulties finding legal aid solicitors able to deal with employment law cases. In its response to our Commission, Unite also highlighted that the changes are reducing access to immigration advice for migrant workers; they note that, according to the Law Society, 74 per cent of immigration practitioners said their firms were less likely to take on legal aid work as a result of the changes. 
Advisers in our survey98 described the impacts that the reduction in suppliers was having locally:

“We used to have an A4 double sided sheet of people who would take if we couldn’t, if we were over-loaded. It’s almost empty now. I mean, it’s almost not worth giving out. I think the three or so that remain, they can’t take them as they are over-loaded.” (Law centre adviser)

“They [private solicitors] don’t want to know because there’s no money in it. There’s no money in employment law; the people who are taking the cases can’t afford to pay £150 an hour for a solicitor.” (Law centre adviser)

Since 2007 the new contracting model has been accompanied by a system of fixed fees, meaning that advice providers receive a flat fee regardless of the length or complexity of cases they take on. The system has led to concerns that it may no longer be financially viable for legal aid providers to take on the cases of the most vulnerable workers, as the fixed fee scheme incentivises providers to take on easier, shorter cases. Many law centres are deeply concerned that the changes will mean that they can take these cases on only through internal subsidies, and that commercial practices will continue to cease to take on legal aid funding as they cannot profit from it. At the AGM of the Central London Law Centre there was extreme concern regarding the new system, with solicitors highlighting that the cases of the most vulnerable clients could not be run in the amount of time that the specified £225 fee would equate to in hours (less than 4 hours). They noted that discrimination cases in particular required more support to run properly without being negligent. The House of Commons Select Committee on Constitutional Affairs has also been extremely critical of the changes, describing the new system as “over-complex, rigid and likely to impose unsustainable cuts in the fee income of solicitors’ firms”,99 and noting that the most vulnerable clients are likely to suffer. 

Our survey of employment rights advisers100 identifies that these fears are being borne out. Two thirds of law centres reported that advice time had decreased as a result of the implementation of the new legal aid contracts, and that as a result the types of casework they undertook had altered: simple cases were adopted and more complex cases turned away in order to comply with numerical targets. As contracts do not pay for free, initial screening of problems, advisers also reported being unable to offer short-term advice: 

“Prior to [the new contract] that we had been able to give everyone half an hour free advice. That was hugely helpful for vulnerable workers. Half an hour doesn’t sound like much, but one of the biggest issues we have with vulnerable workers is they’re hard to reach and language barriers are even more (of a problem). It’s much easier for someone to pop in or phone for half an hour advice and not have to fill in forms ..than it is to go through a lot of form filling procedures and that was a very good way of at least giving people very basic ideas about what they were entitled to, which enabled them to go away and do some more good.” (Law centre adviser)

“They’ve increased the money but they are expecting us to do much more for the money…we used to be paid by the hour, so you do the work; you get paid for the work you’ve done. Yes, you had to quite rightly jump through hoops to demonstrate that the work you were doing needed to be done and you were doing it efficiently…Now what they do is they say well we’ll give you £225 for each case you open. So you have to be opening a significant number of cases less than £225 to balance out most of them which are above £225…I am afraid that quality is going to suffer because of what the Legal Services Commission is doing and not only that, it will allow organisations into the sector, or encourage organisations into the sector that are good at doing volume, but not complexity.”(CAB adviser)

Eligibility criteria for legal aid are also limiting access for vulnerable workers. While legal aid is available for legal help or advice and preparation work, the qualification thresholds are so low that a worker on the minimum wage with Tax Credit entitlement would find themselves earning too much to qualify101 – anyone with more than £672 disposable income per month after tax is excluded. Support could also be denied via the ‘sufficient benefit test’ whereby, if the cost of legal aid is too great in relation to likely compensation, qualification can be withdrawn. Low-paid workers are disproportionately likely to be affected by this rule, given the relatively low awards they are likely to receive.

The Select Committee on Constitutional Affairs has therefore concluded that “at present, the legal aid system is increasingly being restricted to those with no means at all”.102
The DTI Survey of Employment Tribunals103 found that a quarter of applicants said that during the tribunal process they would have liked additional help, compared to only 12 per cent of employers.104 The survey also showed that among applicants, lack of satisfaction with the process was most commonly related to having inadequate access to advice and representation, and overall nearly half (46 per cent) of applicants said that they did not use a solicitor because they could not afford to. This compares with only 15 per cent of employers who said that they could not afford to use their desired sources of advice.105 Employers were also much more likely than applicants to have received other types of advice on the case, including advice on what the tribunal might award (80 per cent of employers, compared to 65 per cent of applicants) and help in preparing hearings (73 per cent of applicants, compared to 58 per cent of applicants). 

It is therefore our view that the impact of legal aid reform on the availability of employment advice for vulnerable workers needs to be urgently assessed. We believe that government needs to ensure that adequate legal aid is available to enable vulnerable workers to access advice and challenge exploitative treatment, and that the new systems of reimbursing solicitors and advice providers for legal aid work do not further reduce access to employment rights advice. 
