Legal Aid at 60- Bridging the Justice Gap
By Steve Hynes, Director of LAG
In this speech I’d like to say a bit about the history of legal aid and how it informs the problems the system currently faces. I then want to go onto to briefly discuss the results of the LAG and Access to Justice Alliance public survey which is being published in this and next months Legal Action magazine to coincide with Legal Aid’s 60th Anniversary before winding up with discussing some of LAG’s proposals to bridge the justice gap. 
The History

Anniversaries can be an excuse to indulge in sentimental memories. A couple married in 1949 might reminisce about a courtship in uniform and a wedding reception, less lavish than perhaps they would have liked due to the privations of rationing. Perhaps they would even have had a mock cardboard wedding cake with scones inside. Nevertheless, the happy couple’s nuptials would have been taking place at a time of some optimism in which people were looking ahead to creating a better world than the pre-war one of economic depression and ridged class structures. Reflecting this mood the government was keen to ensure that the post war world would be worth the sacrifices of war.

Legal aid’s origins then are partly in this optimistic post war period– with the creation of Beveridge’s welfare state being the greatest legacy. It would be wrong though to portray the legal aid as exclusively a creature of the post war social settlement. 
From the beginning of the last century it had been recognised that to ensure a fair trial representation was necessary. The 1903 Poor Prisoners Defence Act was the first statute of the modern era to legislate for legal aid and in the first half of the 20th century a court based system of legal aid gradually evolved for those accused of murder and other serious crimes. 

Pre-dating the state paying for legal aid, as long as there has been lawyers it has been recognised that to ensure equality before the law there has to be access to advice and representation. The pro bono movement has its origins deep in history in which notions of nobility, chivalry and Christian charity obliged lawyers to give their time free to the poor. For example in 1648 the radical Christian lawyer of the civil war period, John Cooke, argued that barristers should be required to give 10% of their time free to help the poor with their legal cases. In the late 19th and early 20th Century the pro bono movement, most notably through the Poor Man’s lawyer movement, moved from believing such services were adequate to advocating a state funded system to meet the needs of the poor.
Rushcliffe the barrister and former Conservative MP charged with drafting a report on the options for a legal aid system eventually plumped for one based in the private sector. This was very much in line with the wishes of the legal profession which did not want a NHS style salaried service. It was not until the establishment of Law Centres in the 1970’s that there was an alternative lawyer service to private firms. Rushcliffe’s vision was a legal aid system which would not only be limited to those normally be classed as poor, but be a universal system for everyone of small or moderate means.

Rather like the 1949 couple’s wedding cake the edifice of 80% eligibility from the start of legal aid hid a reality of a very limited service. Legal aid below the surface of the cake was confined to the plain scones of help with serious crime and divorce cases. This largely suited the interests of lawyers who used legal aid as a subsidy to re-establish their practices in the aftermath of the war. For civil legal aid it reflected the growth in demand for divorce caused by the social changes accelerated by war time conditions. This leads me onto a discussion on the problems with the legal aid system. 

The Problems

Legal aid could be portrayed as a union of opposites between lawyers and the state. Indeed it would be fair to say this marriage has been a tempestuous one- for 60 years teetering on the edge of divorce. Like many failing relationships it is disputes over money that is at the heart of the problem.

The main reason the system that emerged from the 1949 Legal Aid and Advice Act did not live up to the idealism of Rushcliffe’s vision was that by 1949 the government’s spending cupboard was bare. This was due to the cost of the war and spending on the NHS, housing, education and the other post war public spending priorities. From the outset legal aid was less a legal version of the welfare state but a service limited to jetties of provision determined by the interests of the unhappy couple- the government and the legal professions- reaching out to the public floundering in a sea of legal need.
Until the mid 80’s governments were content to leave legal aid to develop in an ad hoc way with no central vision of what it was for, languishing as it did in the relative government backwater of the then Lord Chancellor’s Department. The cultural and social changes of the 1960’s were though to have an impact on legal aid. This being the law though our own sixties revolution did not hit until the 70’s. The social movements founded in the 60’s fed through to greater demands for enforceable rights which lawyers helped promote and enable people to take-up. The green form scheme (the predecessor of today’s legal help scheme) was founded in 1973 and this led to a wider take-up of civil law rights. Legal aid expanded out from its divorce and serious crime jetties, though they continued to take-up over 80% of the expenditure. 
Throughout this period there was also a steady growth in legal aid expenditure as it became the norm to be represented in criminal cases in magistrates and the higher courts and increasing divorce rates led to more expenditure on family legal aid.
Nostalgia is an easy trap to fall into when faced with current problems, but it does seem in the period of the 70’s and early 80’s legal aid was energised by an idealism to ensure ordinary people could enforce their rights. The growth in housing and employment law best illustrates this. It should also be recognised that parallel provision particularly in benefits and money advice grew in the NfP sector largely funded not by legal aid but local council money. 

In 1986, in a pattern that would be repeated the government drastically cut back on what legal aid would pay for in order to control spending. LAG argues that the predominant thrust of government policy since has been look at ways to reduce expenditure rather than developing a vision of what the legal aid system is for and finding the cash to meet this.
The current government has largely followed this pattern, taking personal injury out of the scheme and introducing other measures to clamp down on costs, most notably a cap- currently £2.1 on the overall budget. Best value tendering should be seen as the latest attempt to do this, even though the LSC try to argue that it is not. The next session will have a more detailed debate on BVT, LAG is arguing that the pilots on BVT for police and magistrates court work should be evaluated before taking a decision to implement a full role out. 
Police station and magistrate’s court work lend themselves well to being carved up into tenders. In contrast to crown and higher court work which does not. This touches on a fundamental problem which is the costs in this part of the system. The courts based scheme developed separately until it was integrated into the rest of legal aid by the current government at the beginning of this decade. Changing the costs base in this part of the system has to be done over time- the Government’s attempts to rush things led to the Bar’s successfully blocking the cuts to very high cost cases last year. Cost drivers such as delays in the Crown Court as well as legislative and procedural changes are also outside the control of the LSC and need to be tackled if the costs of criminal legal aid are to be controlled.
Two positive developments brought in by the current government was the expansion of NfP contracts- there are now over 400- and the compulsory quality mark. While this did mean many firms left the system it ensured people received good quality services. We’d argue though that the LSC has been watering down their commitment to quality in recent years, but broadly the move to outsource quality marks to the professional bodies is the right one.
Less successful has been the government’s attempts to integrate services. Community Legal Service Partnerships were abandoned at a cost of £4 million but the idea of getting services to co-operate at a local level on a voluntary basis is the right one. It proved much more successful than trying to force through a model of competitive tendering with CLACs. 

The Client Perspective

One of the finding of the LAG/AJA survey is that 56% clients went to three or more agencies to get advice.  Greater co-operation and where possible integration of civil law services therefore must continue to be a priority. Encouragement to get providers to work closely together is the key. The workshop this afternoon will be an opportunity for practitioners and the LSC to discuss the plans for consortia. 
Perhaps the greatest problem in the legal aid system is the unhappy couple that is the Government and the providers are too busy rowing about cash to care very much about the kids- or at risk of overstretching the analogy- the public- the people who rely on legal aid to get access to justice.
The clear message from the LAG/AJA survey of clients with civil law problems is that the public are unhappy with the service they are receiving. Out 201 people only 15% said that they got all the help they needed and only 9.5% said that the help they received helped them resolve their problem. Of course not all of these people were entitled to legal aid. Around a third were. Out of these only two were happy with the service they received. Many complained that legal aid was inadequate for example it did not provide help in tribunals. The overall impression is that while many people can get initial advice they cannot take their case further due to the means test, not being able to access services or the help they need being excluded from legal aid. 
What the survey demonstrates clearly is that legal aid and the wider advice provision in the NfP sector needs to be better able at resolving people’s everyday civil law problems. If it does not, legal aid is in danger becoming a system only for people accused of an imprisonable crime, in danger of losing their children or facing a couple of narrowly defined legal problems such as seeking asylum and people detained under the Mental Health Act. 
LAG’s Proposals

We live in cynical times with a collapse in public confidence in the political process we need to reassert the idealism of ensuring equality before the law and that people should have access to the means to enforce their rights. LAG is proposing six foundation principles to underpin the legal aid system and to give it a sense of mission. Chief amongst these is to make access to justice a constitutional right for each citizen and the right of access to justice to apply equally in civil and criminal law.

The separation of the civil and criminal budgets is a further proposal. Throughout its history the civil legal aid budget has been raided to meet the demands of the criminal budget. Also, the original ideal of legal aid being for people of small or moderate means can only be preserved if there is adequate cash to provide a more comprehensive civil law service.

LAG also argues that there needs to be a universally available advice and legal education service. This could be provided by reconfiguring existing funding. As well as providing access to justice this would galvanise support from the wider public for the legal aid system. A national telephone advice line available to all and public legal education materials available to all online is an achievable vision which can return legal aid to a degree of universal access for all.
Such a service needs to be backed-up by an accessible face to face service. We share the governments aim to expand social welfare law services and we have three main proposals so do this. 
1. The reform the tendering process for local legal services. The book discusses reconfiguring some of legal help funds into a grants system to matched by local authorities to help fill the gaps in service.

2. Encourage direct commissioning of specialist services. For example a salaried lawyer service could be established to deal with domestic violence cases.

3. Consult on the establishment of a separate social welfare law fund- this could co-ordinate legal aid and other sources of funding in a charitable trust.
Returning to my theme of marital strife and disagreements over cash, LAG does believe that more exploration of alternative sources of funding needs to happen. We have a number of proposals to provide extra money for services including, applying the “polluter pays” principle for example raising money from lenders for money advice and from others who are at the root of some legal problems, looking again at insurance backed services with the proviso that there should be greater transparency around referral fees. We’d also argue a contingent legal aid fund needs to be evaluated but would war that it would be in danger of being the poor relation to conditional fee arrangements- a sink fund for cases not strong enough for CFA’s.
We recognise that much of the money for legal aid will still need to come from tax payers. And we fully accept the argument this should be spent as efficiently as possible. With the main proviso that the client gets a good quality accessible service we can even accept that measures like fixed fees or even BVT can help provide this. We fear though for much of the legal aid system fixed fees have led to a diminished service and BVT will lead to the same, and no cost savings. 

LAG is not aware as yet of the public taking to the streets to demonstrate against the closure of their local legal aid firm- though they might turn out to defend their local CAB or Law Centre. Spending on legal aid ultimately has never enjoyed a high priority primarily because it does not have the same levels of public support of health, education and other public services.  A lack of public engagement with access to justice issues allows the Government and LSC to defend themselves by arguing “its not us it’s the Treasury take the pain or risk further cuts”. 
They say the budget is set at £2 billion and the only debate they can have is over how much each part of the system is allocated. LAG would argue we should not accept these as parameters for the public debate. Yes, ensure value for money, but the public are entitled to a decent level of service instead of the current post code lottery- the Government should be prepared to pay the cost of this.
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