PRESS RELEASE

“Legal Services Commission unlawfully deny access to justice”

This morning, Mr Justice Collins ruled that the Legal Services Commission (“LSC”) acted unlawfully in their interpretation of the phrase “rent payable” in assessing eligibility for legal aid under Regulation 24 of the Community Legal Service (Financial) Regulations 2000 (see R (Southwark Law Centre) and R (Dennis) v Legal Services Commission [2007] EWHC 1715 (Admin).   

Had the LSC’s interpretation gone unchallenged, hundreds if not thousands of tenants facing eviction as a result of financial difficulties would have been unable to obtain legal representation to prevent the loss of their home.

“Legal aid” is funded by the Legal Services Commission through solicitors firms and Law Centres across the country. Provision of advice to those facing an eviction has been identified as a priority area. Solicitors wishing to represent tenants who face eviction must assess whether or not the case has merit and whether or not the potential client is financially eligible.

The LSC had put forward the absurd proposition that tenants who were facing eviction because they had not paid their rent were financially ineligible for legal aid because they had not paid their rent! 

In this test case heard before the High Court on 28 June and in which judgment was given today, two tenants (Ms L and Ms D) had failed to pay rent due under the tenancies as a result of difficult financial and personal circumstances.  They were facing eviction.  Each sought legal representation to avoid this.   In each case, the solicitor granted emergency public funding under powers devolved to them by the LSC and, having carried out an emergency assessment of income and means, provided emergency legal representation in order to prevent eviction.  However, when they sought the necessary ratification from the LSC, it was denied because the LSC took the view that the clients’ disposable income exceeded the income level which would have entitled them to public funding. The stated reason was that the solicitor should have had regard to the rent actually paid by the tenant rather than the rent payable under a suspended possession order (in the case of Ms L) or a tenancy (in the case of Ms D).  As is inevitable in any rent arrears case, the tenants had not been paying the full rent. 
Having prevented Ms L’s eviction, Southwark Law Centre applied for a judicial review of the LSC’s decision that emergency legal aid should not have been granted to her. The Law Centre asked the High Court to look at whether the LSC had acted lawfully. Rebekah Carrier the Solicitor who conducted the judicial review on behalf of Southwark Law Centre, comments:

“Ms L is a single parent who had returned to work. She got into financial difficulties caused partly by an overpayment of working tax credit and significant child care costs.  Her application to stop an eviction had been turned down by the Court when she had no legal representation.  When she approached the Law Centre for help later on that day, she had two working days left in which to prevent the eviction.  

In emergency cases the LSC require solicitors to assess financial eligibility for funding under devolved powers so that emergency work can start straight away.  This is complicated in cases where the applicant is working and where they may be required to pay a contribution towards their legal aid. When assessing whether someone is eligible for legal aid certain deductable expenses are allowed against income.   One of these is the rent. 

We were satisfied that the phrase “rent payable” could only have one meaning, namely the rent that the tenant was obliged to pay.  The LSC’s decision to the contrary which the court has today overturned left solicitors in a highly unsatisfactory and uncertain position. We did not know in any one case whether or not our assessment of a client’s eligibility would be overturned by the LSC. Only yesterday I received a telephone call from another solicitor aware of this case who did not know whether or not she could go ahead and take the urgent action necessary to prevent her client’s eviction. The LSC’s policy has no doubt already meant that many tenants have been denied representation and ended up homeless. Mr Justice Collins’ commonsense judgement today is welcome not least because it puts an end to this uncertainty about whether we are really supposed to turn away vulnerable clients who have not paid their rent.

The government’s policy is to prevent homelessness
. The Law Centre successfully kept Ms L in her home. However, rather than working with us to achieve successful outcomes such as these, the LSC’s main concern seems to be to impose yet further bureaucratic obstacles. 

This case illustrates the daily problems faced by legal aid solicitors in dealing with the LSC and why they are retreating from the market
. There is no joined up government and the LSC seem to have no regard to their core “mission” which is meant to be promoting access to justice. “
Miss Lewinson comments;

“I do not want to think about what would have happened to me and my daughter (then aged 3) had I not been to Southwark Law Centre.  I approached them in desperation just before I was due to be evicted as I was given only two working days plus the weekend to pack my things.  There seemed to be no way out of my financial problems.  Without the Law Centre we would have been homeless and I could have lost my job.  The Law Centre has not only enabled me to keep our home.  Their excellent advice including debt advice has encouraged and enabled me to turn my life around.  I have repaid almost all of my debts including my rent arrears, and never plan to go down that road again. I will be forever grateful to the Law Centre.”

The LSC applied for permission to appeal Mr Justice Collins granted permission to appeal , because of the importance of the issues in this case both for the LSC and the legal profession. However, he described the LSC’s prospects of success as “remote.”

For further information, contact Rebekah Carrier at 020-7635 4647; 07951 586 599 (mobile) or Rebekah.carrier@southwarklawcentre.org.uk
Karen Taube Ms Dennis’s solicitor can be contacted at Traymans Solicitors, 189 Stoke Newington High Street London N16 0LH (020 7249 9980, karentaube@traymans.co.uk) 

A copy of the judgment is attached.

� See “Homelessness Prevention: A Guide to Good Practice” issued by the Department of Communities and Local Government (12.2.06)


� See the report of the Constitutional Affairs Committee: “Implementation of the carter Review of Legal Aid” (HC 223-1) published on 1st May 2007. The decline of the “supplier base” of solicitors holding a civil legal aid contract is discussed at paragraphs 39-51 of the Report.





