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Communities face threat of legal exclusion

In recent weeks the Legal Services Commission’s plans to tender civil legal services have been causing controversy with the well regarded Hull Citizens Advice Bureau service under threat of closure and the abandonment of what had been billed as the first Community Legal Advice Network (CLAN) in Cornwall. 

Despite strong opposition, especially from the not-for-profit sector, the LSC seems determined to press ahead with plans for tenders in at least 15-20 locations. Firms and not-for-profit agencies in the areas chosen for tenders will face cutbacks or even closure if their bids are unsuccessful.

The proposal to tender for what is known as social welfare law cases was first floated by the Commission three years ago in the paper “Making Legal Rights a Reality”. The Commission included in the definition of social welfare law cases, housing, employment, benefits, debt and community care law. It missed out immigration law as this is administered under separate arrangements by the LSC. 

Family law is also included in the bundle of specialist case work services the LSC wishes to contract for, but it acknowledges that to avoid conflicts of interests there will need to be more than one family supplier in each tender area.

The LSC wants to jointly tender services with local authorities but local authorities are often reluctant to fund services which could litigate against them. Labour nationally lost 331 council seats and control of five councils in the overall results at the local elections at the beginning of May. This was from an already historically low position. Many councils controlled by the Conservatives, Liberal Democrats and other parties are proving reluctant to join a government agency in the joint commissioning of what is for them is a non-statutory service. 

Some advantages for councils
Tenders take much time to negotiate and design, which is another impediment. From a council’s perspective they do offer the advantage of allowing them to withdraw from them after the contract period ends. Politically, it is far easier to justify funding cuts by saying “hard luck but you lost the bid” rather than cutting a grant to a voluntary organisation. Controlling budgets might be the motivation behind the few councils that have opted for the tender route with the LSC. 

Leicester, Derby and Portsmouth councils have gone ahead with the joint tenders with the LSC. New Community Legal Advice services (the name now used by the LSC to describe the Community Legal Advice Centres – CLACs) opened their doors for business in these boroughs in April, joining the first service which was established in Gateshead last year. The LSC argues that these services, by bringing together social welfare and family law, will lead to a more seamless service for clients in contrast to existing provision which is often spread across a number of providers specialising in different areas of law. 

A major problem with the tenders is the likely impact on existing providers. Cornwall Council dropped out of a partnership with the Commission to form a network of providers due, in part, to fears over its impact on local not-for-profit agencies. The decision it says was “based largely on stakeholder feedback”. 

The move will be an embarrassment to the LSC as the partnership had been announced with a high profile launch event at the Eden Centre, Cornwall in March last year which was attended by the then legal aid minister Vera Baird, senior LSC officials and legal aid providers. 

Organisations already face problems
Leicester Law Centre’s future is under threat as it failed to win a tender that included money previously used to fund it by Leicester council. Law Centres and other not-for-profit agencies that contract with the LSC are already facing problems after the introduction of fixed fees in October last year. Some are struggling to meet the matter starts for fixed fees cases which replaced the rates paid for time spent on cases. Stockport, Gateshead and Liverpool 8 Law Centres have all closed in recent months due to financial shortfalls caused in part by this issue. 

Now Hull Citizen’s Advice Bureau’s future looks in jeopardy as it lost out earlier this month in the tender for an advice service to private sector company A4E and solicitors firm Howells (the partnership which has successfully bid for the Leicester service). In the run-up to the local elections Unite, the trade union representing the employees at Hull CAB, organised a demonstration and the Council’s Labour opposition campaigned to stop the tender being awarded. 

Rosemary Pantelak, an employee and trade union representative at the CAB, says: “Unlike in other areas where these tenders have been established, in Hull no public consultation was held on if local people wanted this.”

At a meeting prior to the local elections Labour councillors forced a vote on the issue but lost. In the election the ruling the Liberal Democrats consolidated their position, gaining five seats to give them a seven-seat majority on the Council. No elections are being held next year. A U-turn on the decision to award the contract therefore seems unlikely. 

Hull CAB was established in 1939 and for many years has received core funding from the city council, currently amounting to £649,000. This will now be lost as this cash is part of the £3.5m joint tender won by A4E and Howells. 

“The possible closure of Hull CAB, with its 70-year history of serving its community, and the financial instability of some law centres following the introduction of the fixed fee regime, may be the start of the destruction of much valuable social infrastructure,” says David Harker, chief executive of Citizens Advice. Harker fears that the extra funding, such as £444,000 the Hull bureau receives from the government’s Financial Inclusion Fund as well as the time donated by 50 voluntary staff, might be lost. 

LSC’s tough stance
The LSC is taking a robust line in defending the new tendering arrangements. Crispin Passmore, the head of Community Legal Service, argues that the new tenders are justified as the LSC’s research backs up the need to create one-stop shops to provide the services. He says: “Current legal and advice services too often fail to meet the needs of the communities that need them – fragmented services presenting an unnavigable advice maze to clients faced with domestic violence, illegal eviction and poverty. It would be a failure of public service delivery to not respond to those criticisms.” 

As yet, no private practice firm has been forced to close due to not gaining a local council/LSC tender, but the LSC says it will terminate firms’ contracts where necessary if they are not part of a local tender, should one be offered. 

In the deal with the Law Society to settle the judicial review proceedings over the civil contract, the LSC has agreed that there will be a closed list of areas in which the new tenders will be offered up to April 2010. The LSC is due to disclose the list to the Law Society by the end of this month (May). The list will include the existing tenders and all areas where discussions on tenders are taking place. As with Cornwall, it is likely that there will be some areas in which the discussions do not lead to a tender being finalised.

With so few tenders, it could be argued that this is no more than a sideshow, albeit unfortunate to those organisations which lose out like Hull CAB and Leicester Law Centre, but of little consequence to the bigger picture. Passmore states, though, that “especially after 2010, our strong preference will be for the providers we contract with to deliver services in the five areas of social welfare law and family”. 

After April 2013 the LSC also plans to introduce best value tendering (BVT) for civil legal aid with or without local council partners. This will be preceded by trials in two or three geographical areas in which BVT for face-to-face civil legal aid services will take place to help inform a consultation on the eventual roll-out across all of England and Wales.

Less than 10 solicitor firms out of just over 3,000 civil contract holders nationally specialise in the five areas of social welfare law. It is a similar picture in the not-for-profit sector. Currently only one of the 56 Law Centres specialises in the five categories of social welfare law that the LSC will require. All of CABx with contracts like the other civil contract holders only specialise in, at most, three of the categories required. The message from the LSC is clear – to stay in social welfare, law firms and NfP providers will have to specialise across the five categories plus family, and be prepared to win tenders for the work. 

Far-reaching changes likely
What sort of system is likely to emerge from this radical change and will it improve the service to clients?

In the longer term, the move to competitive tendering in social welfare and family law might have less of an impact on the NfP sector than on private practice solicitors. Some of those that lose council grants as they are reconfigured into tenders would be forced to close. Many of the NfP organisations forced out of legal aid work through the combination of fixed fees and tendering might revert to being funded by local authority and other grants, particularly if the numbers of councils opting for a partnership with the LSC remain low. 

To win bids for civil legal services, firms and organisations will need to make savings of scale by bidding for a number of contracts like the A4E and Howells partnership appears to be positioning itself to do. What is likely to emerge is a much reduced number of providers working across wider geographical areas, perhaps using the new practice rules to create Legal Disciplinary Practices to bring in investment.

As regards services to clients, it is difficult to argue with the assertion that it is best to group specialisms together to provide a seamless service. Very often, as the research indicates, clients do face multiple problems. LAG would suggest, though, that more work should be done on getting referrals right. For example, a solicitor dealing with a housing case will often identify benefit problems. In such a case it should make no difference if the client is referred on to Jo Blogs, the benefits specialist based in the solicitor’s office, or the CAB down the road. In practice it often does not. The challenge should be to make this the norm in every area, instead of using the breakdown of referral systems in some areas as the pretext for introducing competitive tendering.

The likely main impact on clients will be a diminishing choice of solicitors and other providers based in local communities. Those that remain will concentrate on undertaking work strictly within the scope and eligibility limits they are contracted to provide services under, excluding many clients that desperately need help. As the economy slows down these will often be people just above the means test limits for legal aid facing problems related to debts, housing, employment and benefits paid to people in work. The community legal service therefore is in real danger of shrinking from more than 3,000 solicitor and other providers to a few hundred large profit-driven firms at a time of greatest need for access to civil justice.
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