Law Commission Consultation:  Renting Homes: Status and Security

Response of the Law Centres Federation
About the Response:

The response has been prepared with the contributions of housing solicitors in several Law Centres in London, the Midlands, the North East and the North West.  We have a history of over 25 years of housing work with tenants, and in addition to casework and representation, Law Centres also take a community based approach to resolving the problems that tenants experience. Different groups of Law Centre solicitors responded to the chapters and we trust that this broad perspective from our sector gives a good account of the tenant’s representative’ perspective. 

LCF solicitors have not responded to all chapters because of time constraints. We attach four appendices with information which illustrates our views put forward in the response.

General Comments:

There are 50 Law Centres based all over the country, however the largest number are based in London, where there are particular problems in housing. The housing crisis in London means that relatively few are able to access social housing and increasing numbers are reliant on largely overpriced, poor standard private sector housing stock.  Over the years, protections offered to tenants have declined: rent protections, security of tenure etc.

It’s been said that the new legislative proposals are not intended to tip the existing balance between tenant and landlord interests.  However, whilst the paper makes some positive improvements, by and large the paper marks a further decline in tenants’ rights and contains disturbing implications for social housing in general. 

Favourable proposals in the paper include:

· removing any mandatory ground for possession in rent arrears cases under the type 1 agreement.  The 8 week mandatory arrears ground has been particularly exploited by the housing associations and has seen many tenants losing accommodation due to housing benefit mal-administration.  Their option to go for suspended possession orders as an alternative to outright possession in ground 8 cases has also distorted the role of suspended possession orders.  SPOs have been secured as a matter of routine - tenants being told that this is standard practice and even discouraged from attending court.  The reintroduction of discretion in arrears cases is likely to reintroduce a more appropriate use of SPOs, with adjournments gaining greater and more appropriate use.

· a time limit on notice of proceedings - preventing s21 notices being served at the start of the tenancy and being relied upon by landlords often years later.
· ending of the ‘tolerated trespasser’ situation,
· a hearing before issue of an eviction warrant
It was agreed by all contributors to the LCF response that the omission of housing benefit administration from the remit of the Law Commission placed limitations on the scrutiny of the overall issue of security and possession proceedings on the grounds of rent arrears. The local authority landlords are also the same housing benefit authorities and where the Commission is looking for simplicity we believe that it would be helpful to examine the effect of the current state of housing benefit administration on the number of cases brought for possession on the ground of rent arrears.

Part VI

The Consumer Approach: Focusing on the Agreement

General comments 


It is proposed to shift to a consumer approach with the parties treated as suppliers and consumers. The shift in language raises some concerns. Language is often amended to pave the way for change ahead. The change to a consumer approach is a decided move away from the concept of social housing and public service, towards housing provision through private finance initiatives/partnership.

Nonetheless, we welcome the consumer approach adopted in this Part, with an emphasis on clear language, fair terms and agreements in writing which will be an advance for many tenants, and in particular private tenants. 

We welcome the proposal that contracts for residential occupation should definitively set out the rights and obligations of the parties. This will assist the parties in understanding their respective rights and obligations. 

The proposed model agreements will greatly facilitate the process of creating written contracts. 

The widespread use of model agreements will make it feasible to have the agreements translated into different languages and formats. This will have a significant impact on the ability of many people to understand the agreements.    

We support the use of an effective sanction for failing to comply with the requirement for a written contract. We consider that criminal sanctions are ineffective. We consider that in place of a criminal sanction a continuing non-rent payment sanction should apply. 

We propose that effective remedies are put in place for landlords' failure to respect the contract. Occupiers should not be discriminated against for asserting their statutory rights. 

Terms of the Contract

We consider that where an agreement for residential occupation is made the default terms should apply unless negotiated terms have been specifically agreed between the parties at the time the agreement is made (and not imposed on the occupier later as is often the case).

We consider that the onus should be on the landlord to give the occupier any proposed negotiated terms in advance, or at least at the time, that the contract is made and the contract should be made in writing. The proposed terms will then be precisely relayed to the occupier and can be considered by them.  Attention should be drawn, on the face of an agreement, to the fact that negotiated terms are proposed.  

In every other case the default terms should apply to a contract. These are, in any event, fair terms. 

We agree that an oral contract should be effective.

However, the point at which a contract is made is often difficult to ascertain. We consider that in order to avoid possible disputes it should be stipulated that a contract will be seen as effective when the earliest of the following events occurs:

· an oral agreement amounting to a contract is made 

· a written agreement is made

· a deposit is paid (or money otherwise passes from the occupier to the landlord) 

· the occupier goes into occupation

As proposed above, the default terms should apply unless negotiated terms have been agreed in writing.

Landlords wishing to apply negotiated terms will need to make it clear that they are not entering into an agreement until it is made in writing. They should not accept money or allow occupation until this has been done. 

It is inappropriate for contracts to be ineffective until the occupier enters into possession.

	
	

	
	

	
	The need for a contract

	
	

	6.6
	Agree, subject to appropriate prescription of the content of the agreement.

	6.8
	Agree, subject to our comments in relation to Part IX.

	
	

	
	The application of the law of unfair contract terms to housing agreements

	
	

	6.45
	Agree, for the reasons stated in the paper. The availability of a model agreement means that there is a simple procedure for all landlords to provide fair contract terms.  



	6.50
	Agree. Clearly all the terms should be fair. The negotiated/non-negotiated distinction creates complexity and uncertainty. In our experience terms are rarely negotiated, in the true sense of the word. (This may be different at the higher end of the market).



	6.53
	We consider that the core terms should be defined in a Housing Act. The model agreement will need to make provision for the core terms and we suggest that these are the terms set out in paragraph 6.101(to include the name and address of  any agents).



	6.55
	Our proposal that default terms should apply to oral agreements reduces the possibility of a dispute arising about terms. Subject to what we say about oral agreements, we consider that the rent assessment committee and county court should have jurisdiction to amend written agreements so that they accurately reflect previous oral agreements. The rent assessment committee provides a simpler procedure. However, the county court needs jurisdiction in situations where an issue arises as to a fair term within county court proceedings. 

	
	The need for a written contract

General Comments:



	
	On the face of it this seems to be a favourable improvement.  But the paper fails to set out in any real force the ‘protections’ necessary to counterbalance the new rights proposed.  There is also the risk that the benefits currently enjoyed by tenancies continuing beyond the fixed contractual period will be lost with the formalising of the process post expiry.  

In considering the position of the tenant, it is essential to recognise that the private rental market is effectively a two tier market.  On the one hand there are reasonable landlords willing to meet their obligations with tenants enjoying full contractual and statutory rights. On the other, you have unscrupulous landlords looking to make as much money as they can off the backs of exploited tenants. 

Tenants already face the difficult decision of whether to assert their contractual/statutory rights and risk their landlord refusing to renew their tenancy.  Particularly in London, unscrupulous landlords know that however badly they chose to treat their tenants, there is always a ready stock of others more desperate, willing to take the place of ‘troublesome’ tenants that assert their rights and make life for landlords difficult. For this reason tenants are in a fundamentally weak negotiating position. The only real protection for those tenants are the protections against unlawful eviction/harassment and the six months moratorium which at least provides temporary delay against otherwise inevitable possession action.  

Any right provided under a tenancy agreement is rendered meaningless if when that right is asserted, the tenant is labelled troublesome and the landlord refuses to renew.  Although the paper proposes sanctions for a landlord’s failure to provide a written agreement, this right will not be exercised by tenants if they believe it risks loss of their tenancy.  

That is not to say that the proposed rights are not welcomed, but simply that the proper protections must be put into place to make them meaningful. The only effective protection is the proposal that a tenant should have the right to defend proceedings brought by a landlord in cases where they have asserted a contractual/statutory right.  This option is included in the paper under ‘ensuring respect for the contract.’ Without this protection the rental market is likely to become ever more polarised between ‘good’ and ‘bad’ landlords and tenants enjoying their rights or being exploited.  It is also likely to give rise to an increasingly transient tenant population with all the social and economic instability associated with that.  

The same points can be made concerning sanctions against a landlord for failure to provide a further written agreement upon expiry of a tenancy.  At the moment landlords are often happy to allow periodic tenancies to continue beyond the contractual tenancy.  A tenant is able to stay where they are, largely enjoying the same terms and conditions of the tenancy agreement.  To formalise this situation, requiring the landlord to provide a written agreement or otherwise face sanctions, is once again likely to lead to refusal to renew for those tenants insisting on their rights. This goes back to the need for proper protection to make the right meaningful.

The proposal to introduce a defence of asserting a statutory right is likely to bring about an important change in approach by landlords in their responsibilities to tenants. It would deal with the currently profoundly inequitable position that a landlord can chose to get rid of a tenant on a whim because they’re too assertive. It would introduce a greater degree of equality in tenants negotiating their position under the tenancy contract.  In the longer term it is likely to improve housing conditions, with tenants feeling confident enough under the contract to assert repairing obligations.  After an initial period of ‘re-education’ it is likely to lead to a greater stability in the private rental market by contributing to more stable relations between tenants and landlords.  

As an alternative, the paper suggests a better approach may be to promote good practice. ‘Good practice’ cannot work in a market where there is such diversity of approach.  Good practise cannot be enforced.   Whilst this may appeal to ‘good’ landlords, those unscrupulous landlords most likely to exploit their tenants are not going to be interested in good practise. The approach would carry no weight unless backed up by some degree of legal enforcement.  

	6.66
	Agree.



	6.70
	Our proposals on this are set out in the general comments above.



	6.74
	Agree. We consider that the signing and dating of the agreement should be at least encouraged.

 

	6.75
	Agree. In addition to any other specific requirements to provide a copy of the agreement, there should be a general provision that the landlord is required to provide a copy of the agreement to the occupier on request and on payment of a fee (we suggest that the fee is prescribed). 



	6.82
	Agree. It is clearly important that the occupier has this information so that any action they may wish to take against the landlord is facilitated.

 

	6.85
	Agree



	6.88
	We agree that the current rules on rent books should be replaced. 

There are three issues that we consider need to be addressed in relation to rent payments.

Cash payments: We propose that there should be a compulsory term requiring the landlord to provide a receipt at the point at which a cash payment is made. Clearly this will reduce the likelihood of a dispute arising over what payments have been made. It is basic good practice to provide a receipt in such circumstances.

Periodic  statements: Confusion and complexity can arise in relation to payments made over an extended period of time. It is much simpler to deal with disputes over payments made as and when they arise. Bank statements and receipts for cash payments may not be kept by the occupier indefinitely. The occupier will not necessarily know whether direct Housing Benefit payments have been made. We consider that it is good practice for rent account statements to be provided to occupiers periodically so that occupiers can check that payments made have been accredited to their account and deal with any problem promptly. We suggest that there is a compulsory term that rent account statements are provided on a quarterly basis.

Waiver of rent shortfalls: We consider that where the occupier is in receipt of a pattern of Housing Benefit payments which fall short of the specified rent and where landlords do not make specific written objections to the shortfall then the rent should be presumed to be the amount paid. Landlords sometimes do not complain about  the amount that Housing Benefit pay and indeed may indicate to the occupier that they are content with this amount. At the stage where the landlord seeks possession they may then claim the shortfall as a debt which the occupier will be liable to pay, unless they can prove waiver. This can lead to unfairness.



	6.90
	Agree, subject to the compulsory terms being prescribed in primary legislation.



	6.94
	Agree. Format and presentation are very important aspects of making an agreement clear and easy to refer to. This is particularly important as the agreement is likely to be lengthy.

  

	6.95
	Agree. This will assist landlords in preparing agreements, it will assist both parties in providing for clear terms and it will reduce the possibility of disputes arising over the wording of the terms.



	6.97
	Agree. It is very important that great care is taken in producing these agreements. The intended extensive use of the agreements means that any mistakes or lack of clarity will have a wide impact. The use of plain English will facilitate understanding of the terms. It should also reduce disputes arising over the meaning of the terms.

 

	6.100
	We do not consider it necessary for the landlord to provide a summary of the whole agreement. This could lead to further confusion. We consider it better that agreements should have a prescribed summary sheet at the beginning of the contract. This should set out the sections of the contract and the nature of the contents of each section. If negotiated terms are used the occupier should be alerted to this fact in the summary (e.g. by the use of tick box) and should be told that these need particular consideration prior to entering into the agreement as they are not standard terms.

 

	6.102 
	Agree.



	6.103
	If a deposit is required then it needs to be recorded in the agreement. The appropriate place for this seems to be in the core terms. Further provisions relating to the deposit should be in Part C. 

 

	6.110
	Agree. Clearly this helps clarify the position for tenants (and no doubt some landlords).

  

	6.117
	(1) Agree

(2) Agree, subject to our comments in relation to proposal no. 26 

(3) Agree

(4) Agree, subject to our comments in relation to proposal number 10.

 

	6.118
	We consider a term should be included placing a moratorium on the landlord gaining possession within 12 months should be included as a default term, subject to the Core terms.



	6.121
	We are concerned that the use of extensive negotiated terms will cause confusion and greater complexity. As currently proposed, there is little sanction for the use of unfair terms. Despite unfair terms being ineffective they may still cause unfairness because their presence in the agreement may result in an occupier feeling required to comply with the term. Complexity is caused by considerations of whether terms are fair or not. We consider that there should be a further sanction on the landlord for providing an unfair term, such as all negotiated terms being struck out.

 

	
	Sanctions



	6.126
	We agree with this proposal but think that the sanction should apply for the full duration of the delay in the provision of the written agreement. The proposed model agreements mean that written contracts are easily available and there is no excuse for a landlord failing to provide an agreement. The importance of providing written agreements will be significantly reinforced by the threat of this sanction.

 

	6.128
	As stated above, we consider that the non rent liability sanction should apply and this would obviate the need for another sanction. At present the criminal sanction is not effective as it is not enforced. Instead of a criminal sanction, why not consider having a Type 2 agreement being converted automatically to a Type 1 agreement after for example a two month period where the landlord has failed to provide terms? 

 

	6.133
	Agree with the proviso that it is only invalid terms in Part C that relieve the landlord from the sanction. The full agreement should be provided and this will encourage the use of the model agreement.



	6.134
	Agree.

 

	6.135
	We consider that if a criminal sanction is imposed it should be confirmed to instances where no agreement is provided, or where the agreement is plainly inadequate.

  

	6.137
	Agree. It is important that landlords provide an address for service so that the occupier can know where to serve documents on the landlord.

 

	6.139
	If the rent sanction is continuous then this is a more effective sanction and the criminal sanction is not needed.  

	
	

	
	Variation of the agreements

	
	

	6.148
	We consider that the default provision should provide for rent review every two years. This is an adequate provision, particularly in the absence of rent control and in a climate of low inflation. 

Rent increases can be used for improper motives (for example to effectively force occupiers into a position where they cannot keep to the agreement, rather than a genuine desire to secure an increase in rent payments).

  

	6.155
	In order that the contract sets out matters as fully as possible it should include a non-rent variation clause. The default provision should provide for variation by agreement only and we consider that it should be specified that no other non-rent variation clause should be allowed in relation to Type II agreements.

    

	6.157
	Agree.



	6.158
	Agree.

	
	

	
	Ensuring respect for the contract

	
	

	6.163
	As expressed elsewhere in our response, we do not agree that Type II agreements will be used by people seeking short term accommodation. Many people cannot obtain social housing and it is impracticable or impossible for them to buy property. They often want to stay in their properties indefinitely. In practice many private landlords will continue to allow occupiers to occupy a property beyond any fixed term (or will renew a fixed term) as long as the rent is paid and the occupier is compliant. 

The lack of security of Assured Shorthold Tenants means that in practice occupiers do not currently exercise their rights to, for example, require the landlord to carry out repairs. We agree that it would be unacceptable for those with Type II agreements to be in a similar, or worse, position. 

We recognise the problems with using improper motive as a defence/cause of action. However, in order to ensure respect for the contract, we consider that there must be a defence/cause of action on this basis. You suggest that this will deter landlords letting premises. However, it is  landlords who fail to carry out repairs or to otherwise respect the contract that will be affected by this provision and deterred. These are the landlords that should not be in the business of letting premises and the deterrence is a good thing. Landlords will be encouraged to carry out repairs. 

If the landlord has a good reason for getting the tenants out then he will be able to give evidence of this. There should be a speedy court procedure so that the matter can be resolved quickly.  

(1) we consider that improper motive should be a Defence

(2) we consider that improper motive should be a basis for a claim of damages against a landlord (where, for example, it transpires after possession that the  landlord’s motive was improper).    

(3) we consider that the court should have power to reinstate an occupier but that any third party rights should be considered by the court. The occupier should have the option of pursuing damages, rather than reinstatement.



	6.175
	We consider that good practice needs to be promoted but there must be sanction as discussed above. 



	
	Alternative Dispute resolution

	
	

	6.184
	We would welcome encouragement of the appropriate use of alternative dispute resolution



	6.185
	We consider that alternative dispute resolution is relevant to most aspects of dispute. 


PART VII: THE TYPE 1 AGREEMENT: THE SECURITY REGIME

The type 1 agreement:

General Comments:

We raise some general concerns about the blurring of the distinction between secure and assured tenancies where these are replaced by Type 1 tenancies. This has worrying implications where there are largescale housing stock transfers. Transfers are subject to tenant consent. Tenants have largely been able to judge the pros and cons of transfers of losses and gains to their tenancy rights. Council tenants in several areas, including recently Birmingham, have voted against transfer. Blurring the distinction between the two tenancies will make it more difficult for tenants to judge the pros and cons. However, if all Type 1 tenancies are secure tenancies then housing association tenants will be gainers.

7.10. We welcome the proposal that there should be an agreement which provides long term security of tenure. We support the proposal that Type 1 tenancies should be available to both private and social landlords in accordance with the landlord neutral approach. 

However, we believe the opportunity should be taken to extend the Type 1 into the private rented sector. They should be the normal tenure for landlords renting out property as a business.

The proposals regarding Type 2 seem unduly influenced by the present AST regime.

Our experience is that many ASTs are for long term lets and the lack of security offered to tenants is therefore unsuitable.

In the current housing climate with a huge deficit in social housing and rising house prices, many have to resort to private rental arrangements.

Tenants in this position require greater security than that envisaged under the 

Type 2 tenancy.

7.16. We agree with the proposal that type 1 agreements should only be able to be created on a periodic basis retaining the current situation and not diminishing from current security of tenure.

7.26 We strongly support the proposal that no mandatory grounds should be

available on Type 1 tenancies. The power of the Court to look at all the circumstances of the case where an order for possession is sought is the only protection available for the tenant where default is due to circumstances beyond their control. The experience of the Duty Representation schemes throughout England and Wales has shown that where the Court hears argument as to the full circumstances then the Court finds it appropriate to adjourn proceedings. The Court has no such powers in the case of mandatory orders.

Furthermore, the Court’s discretion is the only protection that vulnerable tenants, for example those suffering mental health problems, or where there are children in the family, or elderly tenants without social support may have. Social landlords have their own role in protecting the vulnerable and as a local authority have a duty to provide social services. It is sometimes as late as a Court hearing that the Local Authority become aware that a tenant should have been receiving help under statutory duties.

In the spirit of the Government’s programme on combating social exclusion and working in partnership with other authorities for example the health authorities, it would be contradictory and lacking a joined up approach if the type 1 agreements cited any circumstances under which a mandatory possession order should be required.

We believe this is workable whether Type 1 is limited to social landlords ( the Scottish model ) or landlord neutral ( the Law Commission view).

We would not support a landlord neutral approach if this was used to justify the introduction of mandatory grounds into the Type 1 tenancy.

The aim should be to extend the benefits of meaningful security of tenure from the social into the private field, not to dilute the valuable rights of social tenants in the cause of landlord neutrality.

The former view fits in well with current directives to prevent homelessness. and would provide private tenants with much needed stability. It would also fit with the objective of creating simplicity in the agreements between landlord and tenant. Law Centre housing solicitors assist many tenants who have lived in a series of short term lets and have suffered periods of short term homelessness in between. These situations are not logged into statistics of homelessness unless a formal application to a local authority is made, which is not always the case, especially in those persons who do not fit within criteria on “vulnerability”

 We totally oppose RSLs retaining a mandatory ground for possession based on rent arrears. Despite their assurances that there would be no widespread use of mandatory grounds by RSLs, our experience shows that RSLs do seek possession using this ground and we can see no justification for them retaining it.

In Part Three of the paper, it is noted that even where recipient RSLs in LSVT stock transfers seek to opt out of using Ground 8 this contractual agreement  is unlikely, if put to the test,  to be able to oust the jurisdiction of the court.

In any case, by no means all of the RSLs involved in transfer have given up Ground 8 and not all tenants have demanded that they should. This is particularly the case where during the consultation process for local authority tenants about to be transferred insufficient attention was made to communicate with all the tenants, especially whose first language was not English.

All current and future RSL tenancies should therefore be of Type 1 with discretionary grounds only.

We support the view that all social landlords should be required to use Type 1 tenancies only.

7.44.  We support the proposal that it is not appropriate that the court should be required to exercise its discretion, even where there are serious rent arrears, where a home is provided on the basis of a type 1 agreement. We believe that the balance between landlord and tenant which the Law Commission desires can be maintained within a discretionary regime.

The reasons set out in response to proposal 7.26 should also be considered here. Furthermore the experience of the advocates in the Duty Representation Schemes shows that the exercise of discretion is vital where there are cases of serious rent arrears. Tenants of social landlords are often in receipt of social security benefits and entitled to housing benefit in order to pay their rents. The housing benefit system is unable to respond swiftly to applications for benefit and the courts see many possession cases due to rent arrears because on non assessment of housing benefit.  

Possession summons  and eviction procedures are used by social landlords are used as ways of collecting rent arrears. There are alternatives. Set out in Appendix 1 to the Law Centres Federation response is the Council Rent Recovery Policy used by London Borough of Greenwich to ensure that alternative steps have been taken before a case reaches the summons stage, and to ensure that further steps are taken before the court hearing. Where a tenant is in receipt of Income Support direct deductions from benefit is the alternative to an order for possession. Set out in Appendix 2 is the Greenwich Council; Pre Action Protocol. The court is able to use its discretion to grant an adjournment where all steps under the protocol have not been followed.

If the type 1 agreements were to remove discretion then such alternatives would have not power of enforcement.

The Law Centres Federation also attaches in Appendix 3 the experience of using alternatives by Cheltenham Borough Council in order to take a wider approach on debt by tenants and residents of the Local Authority.

Whether or not the suggestion regarding structured discretion is introduced our experience is that the courts are well able to look at the interests of all parties in deciding whether it is reasonable to make an order. They frequently distinguish between housing associations and local authorities and private landlords and would continue to do so.

As far as maximisation of rental income is concerned our experience indicates that recovery of arrears is not helped by the availability of a mandatory rent arrears ground.

In addition to the obvious worries about Housing Benefit issues in mandatory grounds we note the difficulty experienced by many tenants in obtaining legal advice within the time constraints of the two months mandatory deadlines.

There are clear benefits to extending security of tenure to private tenants.

However, there are already worrying signs of the increasing use of landlords as agents of social control and the extension of this to private landlords is even more disturbing (as in allowing them to take possession on DV  grounds in Type 1 tenancies).

Local authorities are accountable (through councillors and elections) whereas housing associations are not and yet they are increasingly seen as the same.

7.52. We support the proposal that it is not appropriate that the court should be required to order possession without the exercise of discretion where the landlord has defaulted on a mortgage. The court should be able to look at all the circumstances of the case and to enable there to be a breathing space where alternatives are sought by the landlord other than eviction of the tenants where the default was not that of the tenant. Discretion under the Administration of Justice Act would be lost if there were terms in the agreement allowing for removal, or at the very least be a grey area lacking simplicity and clarity for both parties.

Security of tenure: the terms in the agreement

7.66. We support the proposal that breach of the agreement by the occupier should be the first of the circumstances in which a landlord may take possession proceedings. However, agreements often lack simplicity and clarity and in densely drafted agreements it is not apparent on the face of the agreement what the tenant should expect. Instances of unfair contract terms which tenants have not understood and would not have agreed to had they had the benefit of legal advice, have become more frequent in the experience of Law Centre solicitors. 

7.74. We support the proposal that the agreement contains a provision stating that proceedings may be taken against an occupier whose violence has driven his or her spouse or partner from the home. We recognise that this runs counter to the rights of joint tenants where at present the breakdown of a relationship can lead to the severance of the joint tenancy and rehousing. However, social landlords do not always rehouse the partner who has suffered violence and has fled the home. Furthermore there is a need for due process and the opportunity for scrutiny of the evidence.

7.76 We seek clarification on what scrutiny would be made of evidence of

false information. If this refers to circumstances beyond the control of the tenant, where for example a guarantor gave false information, or if the information given by the tenant was true to the best of their knowledge and belief at the time, then there needs to be more protection for the tenant.

7.81.  We do not support the proposal that enables the landlord to seek possession on estate management grounds. This runs counter to the spirit of providing security for the tenant and certainty between the parties. The agreement provides for the landlord to receive rent, and for the tenant to comply with terms of the agreement. This is the basis of the agreement and if this is not breached then the tenant should not be placed in the insecure position of facing eviction on the grounds of the landlord deciding to make alternative plans. We oppose grounds that enable a landlord to seek possession merely on the landlords’ opinion that there exists suitable alternative accommodation. In the present housing climate it would be difficult for any landlord to justify such a general opinion. 

7.82.   We repeat our view that the very general ground is not appropriate or workable and leads to endless grounds of challenge on what is suitable alternative accommodation. The general ground undermines the principal of security of tenure. In the present housing climate, a landlord must show actual suitable alternative accommodation as is the case in the decant and demolition of estates.  

7.86.  We support the proposal that the agreement should contain a statement about the powers of the court and the steps the occupier should take when threatened with possession proceedings. The agreement should contain an appendix giving details of the local Community Legal Service Law Centres, CAB, advice centres and firms of solicitors, and Housing Aid Centres run by the local authority.  

7.93.  We support this alternative to proposal 7.92 . The agreement should contain a statement that proceeding may be brought where authorities have obtained an order. We would seek protection for the tenant is such circumstances.
PART VIII THE TYPE 2 AGREEMENT: THE SECURITY REGIME

The type 2 agreement

8.8   We agree there should be a type 2 agreement, created on both a periodic and a fixed term. Fixed term agreements should be limited to situations where the rental is in reality short term.  They should not be open to RSLs at all. The tenants of RSLs are increasingly only those who have been housed under the Housing Act 1996 Part VI in our experience. Therefore these are tenants who have already shown “vulnerability” It is not appropriate that they should be subject to agreements that contain mandatory grounds, thus depriving the courts of discretion to look at reasonableness in granting possession orders.

8.12.  We repeat our view that all social landlords and RSLs should not be able to use mandatory grounds in any case. If there is to be a mandatory ground then there should be a pre action protocol for mandatory grounds on rent arrears. We draw the Commission’s notice to our Appendix 1 and 2, already referred to above.

8.14.   If the recommendation on notice-only basis for seeking possession is agreed,  a landlord taking accelerated proceedings on papers only must have the paper work reviewed by the court with provision for the tenant to present written submissions which challenge the paperwork. This is vital in cases where there may be fraud or misrepresentation by a landlord. In our experience Law Centre solicitors are consulted by tenants whose first language is not English and have discovered after accelerated proceedings that the landlord presented inaccurate or misleading information to the court. There must be protection for the tenant against this.

8.27.  We would strongly support retaining a fixed term or moratorium. We would suggest 12 months rather than six. In our experience we find that landlords commence proceedings swiftly if they discover that there are problems with a tenant awaiting a housing benefit decision. The moratorium would allow for the problems to be resolved and though late the landlord would receive the rent in any case. In our experience we have assisted tenants to obtain the late assessment of their housing benefit claim and for large lump sums to be paid over to a former landlord. The tenant meanwhile has become homeless and has lost their deposit to the landlord, some of whom retain it subject to express terms of their agreements with the tenants. Extension of the moratorium would protect against this situation and would also enable there to be more stability for the landlord.

It is essential the moratorium remains. It is often a tenant’s only protection against immediate possession when asserting contractual/statutory rights.  It is particularly important for tenants that lose their employment and are forced to claim housing benefit.  Many landlords refuse to accept ‘HB’ tenants and will try to force tenants out.  The moratorium at least gives a tenant some breathing space and once HB payments are up and running, some landlords will come round to the idea of accepting HB payments. Without the moratorium, to immediately face possession proceedings risks a spiralling of problems pursuant to the loss of employment, including benefit problems, debt and homelessness.  
The loss of the moratorium would open the way for landlords to replace tenants at an 
even greater rate, charging ever higher rents each time. This would have an impact on market rents in the area, would disadvantage other tenants in receipt of benefit and would increase homelessness.

Also, without a moratorium, we are concerned that very short Type 2 tenancies would not be considered by local authorities to be settled accommodation for the purposes of homelessness legislation, so that even after eviction fewer people would be helped.

8.28.  We repeat our view that one benefit of the moratorium is the increased time available to sort out problems with housing benefit claims. The moratorium also gives tenants more time to seek alternative accommodation, which in the present housing climate is in short supply. There is a lack of affordable housing in the areas where Law Centre solicitors are working. Evidence of shortages is a matter for other consulations, however, it is part of the general background against which the Law Commission makes its proposals.

Security of tenure: the terms in the agreement

8.31   We support the proposal that the agreement should set out the circumstances in which a landlord may seek an order for possession. It is necessary that these are set out in simple and clear terms, standardised if possible. No tenant should be faced with an agreement that is densely drafted and in terms which they cannot understand. Clear English should be used at all times., and where the tenant or the landlord does not use English as their first language then there should be translation and interpretation.
8.34.  We take the view that there must be provision for the tenant to challenge whether the appropriate notice has been used and or served

8.37.   We take the view that the moratorium should not be lifted in any case  because tenants would get less security. The proposal for three months rather than two months’ notice would enable tenants to have more time to seek somewhere else to live, however, when put in the context of a reduction from the six months moratorium, then it would be less time.

8.38    We support the proposal that it should be three months rather than two months, but still take the view that there should be a six months’ moratorium.

8.41.   We strongly oppose the proposal that the type 2 agreement should contain a term that would enable the landlord to seek an order for possession where the court cannot exercise its discretion. We repeat that in our experience many tenants are faced with delays in assessment of their housing benefit applications and the court is helpless in the face of mandatory grounds. Where there are circumstances beyond the control of the tenant it is against natural justice to allow mandatory grounds and the removal of the courts discretion. In our experience it has also run against the overriding consideration of the administration of justice and lacks proportionality to allow possession on mandatory grounds where the tenant has through no fault of their own become in breach of a term.

8.49.  We strongly support that proposal that there should no grounds set out in the type 2 agreement where a landlord can seek a mandatory order for the reasons set out above. This protection would also be in line with the provisions of the Human Rights Act and articles of the Convention. 

8.53.  We question private landlords should be agents of implementing social policy. However, there are circumstances, for example, racist attacks or other criminal acts which should be classified in the terms of the agreement. We agree that there should still be provision for the court to test for reasonableness and for proper due process and scrutiny of evidence before granting an order for possession. 

8.54.    We support the proposal that the law relating to forfeiture should be replaced with the procedures proposed in the Law Commission’s scheme.

8.59.    We are opposed to landlords seeking possession orders within the scope of estate management, but if the provision is allowed then it must be subject to the court’s discretion. Tenants must be able to oppose an order sought on such grounds.

Break clauses

8.62.   We support that proposal that there should be break clauses included in the terms of the agreements. This enables clarity and allows both parties to seek an end to an agreement with regard to proper process.

8.65.    We support the proposal that whilst the landlord must be required to seek an order for possession the tenant does not need to seek an order so long as they notify the landlord that they intend to take advantage of the break clause. This provision is in line with clarity, the tenant has exclusive possession and it is the landlord who seeks to retake possession. The tenant needs only to notify that they will give up possession. 

8.67.    We take the view that the landlord should only be granted a possession order after the court has exercised its discretion. This enables the court to offer a measure of protection to ensure that due process is followed and that misrepresentation has not occurred.

Expiry of fixed term tenancies

8.71.   We support the proposal that a periodic agreement should come into being on the expiry of a fixed term agreement unless the parties have entered into a further fixed term agreement. This reflects the current situation and encourages certainty between the parties, simplification and clarity. In our experience it will also reduce dispute between the parties and homelessness.

8.75.    We support the proposal that the landlord should provide the tenant with a new version of the agreement, updated with the dates for the fixed term and any other updates or new agreed terms.

8.76.    We agree that the tenant should be able to require the landlord to provide a revised version of the agreement. The tenant is in a less powerful position than the landlord, and it would enable greater parity between the parties.

8.77.     We agree with the proposal that the sanction of loss of rent should not apply until after the tenant has notified the landlord of the landlord’s requirement to provide one under the type 2 agreement. The sanction should come into effect from 14 days from the service of notice requiring the revised version of the agreement.

8.78.   We support the proposal that the original agreement should set out the provision for sanctions where the landlord fails to provide the revised version of the agreement.

It may be possible to attract private landlords to give Type 1 tenancies by offering fast track HB assessments and payments direct to landlords.

Landlords are not put off by the absence of mandatory grounds but by an inability to get rent paid. This is not a judicial question but an administrative / judicial one. 

It should be no part of a judicial process to grant landlords mandatory possession on the basis that other parts of the process ( eg HB) are not working properly.
PART  X  TERMINATING AGREEMENTS

10.7
We support this proposal. A landlord should be required to obtain a court order for possession against any occupier. Losing their home is the loss of a basic human and social right and occupiers should be given the greatest possible protection from homelessness. Due process gives that measure of protection which should be expected of the parties and be subject to the court.
10.10
We support this proposal. A compulsory term requiring the landlord to give notice of intended proceedings gives clarity to the process and is a basic principle of natural justice.
10.11 Failure to serve the notice should constitute a defence to possession proceedings. We do not support the proposal that there be a power for the courts to ignore non-compliance.  We consider that, with the amendments to the tenancy agreement that have been proposed, it is easy enough to comply with the requirement for notice to be given to any residential occupier. It would not be just and equitable for proceedings to continue where the occupier has not had notice of intended proceedings. 

It’s proposed that any failure to comply with notice requirements should not form a defence to proceedings, but rather could form the basis for an adjournment and/or a costs application. This is a further diluting of tenants rights and an undermining of the notice process.  The notice process has always formed a fundamental part of the possession procedure.  Notices are required to contain information and to provide for  a timetable which enables a tenant to fully understand their position, in some cases to take corrective action and in other cases to make arrangements for alternative accommodation.   

A strict view on failure to comply with the notice requirements has always reflected the importance of this part of the procedure. Its removal will give a green light for those not wishing to follow the proper process and will quickly lead to full scale eroding of the requirement. The court already operates considerable flexibility around what constitutes proper notice.  A further undermining of this requirement will not help and is likely to speed up the possession timetable.

10.14 We do not support this proposal.  We consider that a tenant accused of anti

social behaviour should have the same rights as any other tenant, either to rectify the problem, seek legal advice, or make representations.  Regard should be had to due process and the opportunity for mediation where possible, and change of behaviour or other alternatives.  Please see Appendix 4 for an example of a community response to anti social behaviour. 

Not every tenant accused of anti social behaviour has in fact been guilty of this.  Further, there are situations where issues of mental illness, domestic violence or difficulties which the tenant suffers with family members or unwanted visitors where assistance may be required in remedying the problem, and repossession would not be appropriate.

We would not agree that it is always open to a landlord to take injunctive proceedings against a tenant pending the outcome of the notice period.

10.16.
 Our view is that the longer the notice period, the better and fairer it is to the tenant, who will need to seek alternative accommodation.  We would therefore support the four week period. This may also allow time to remedy the breach where this is practical or desirable.
10.18
 We would take the view that two months notice would be preferable, in order to allow maximum time for the occupier to seek alternative accommodation in what is  difficult housing situation, low cost housing being increasingly difficult to access.

10.20
 We deal with this further at Point 10.36 below.  Our view is that the tenant is entitled to be given a definite date after which possession proceedings may be commenced so that they can take appropriate steps.  A notional date on which possession may be granted would potentially be inaccurate and may lead the tenant to think that possession is inevitable.

10.24
 We support this proposal.  It would lead to greater clarity and certainty as to the rights of the parties.
10.25.    We support this proposal as we consider it simplifies the existing situation.

10.26
  We support this proposal.  However we consider it makes it more important that adequate periods of notice are in place in case the tenant is away from the property , in hospital or on holiday and also more important that the specified dates are dates after which proceedings may be commenced.  Again, should the occupier be temporarily absent, it will ensure that they are not prejudiced on taking appropriate steps to deal with the situation.

10.29
  In principle, we welcome this, we agree that the current the time limit of one year is too long and potentially oppressive.  However, we would note that, in some cases, rent arrears accrue due to delay in the processing of Housing Benefit forms.  Such delays may take months.  In such cases, a delay in issuing proceedings can actually be helpful.  It can be the case that, once Housing Benefit is paid, there are no longer arrears on the account and no need to issue proceedings at all.  Therefore, we would suggest a compromise time limit, possibly of six months.

10.30
 We support this proposal.

10.37
 We consider that the date to be given in landlords’ notices should be the date before which proceedings cannot be started.  We note that, at present, tenants receiving such notices may believe that this is the date upon which they must leave the property.  However, the formalities as proposed at Point 10.38 would hopefully lead to notices being clearer and less open to misinterpretation.  As we have noted earlier, our view is that tenants are entitled to know when the landlord intends to commence proceedings.  They know how much time they have to deal with arrears, seek legal advice or make representations to the landlord about the grounds upon which the notice has been served.  We consider this important.  We consider that any date served in the notice which claims to be the date upon which possession may be granted is likely to be misleading in that the Court may not have made such an order by such a date and further that it may lead the tenant to believe that possession is the inevitable outcome of the notice.

10.38
 We would wholly endorse the proposals for information to be given in the proposed notice.  We particularly support Point (5) which stresses the value of attendance at Court should a Hearing take place.  As Advisors we are aware of tenants who have been told that it is not necessary for them to attend Court and tenants who believe that there is no point in doing so.

10.41
 Again we would strongly support this proposal.  It is frequently the case that tenants do not have or have mislaid their copies of their tenancy agreements and are therefore at a disadvantage in seeking legal advice or defending proceedings brought against them.

10.42.  Again, we would fully endorse the proposal of the form of notice comprising a tear-off sheet at the back of the agreement.  This would simplify and clarify the taking of steps in possession proceedings both by the landlord and the tenant.  We would reiterate, however, that, with such a sheet forming part of the agreement, the Court should not have discretion to dispense with the giving of notice in possession proceedings.

10.43:   We do not support the proposal that notice given in any equivalent form could be accepted by the Court as an alternative.  Again, because the process will be simpler, we consider that the landlord should be required to get it right.  The detriment to the occupier in needing to go to Court, have proceedings adjourned and then go through the process of seeking costs against the landlord for such adjournment, we feel outweigh, in terms of stress and difficulty the advantage to the landlord in having alternatives available.

10.44
   We fully endorse this proposal. 
10.45.     Again for reasons given above, we fully endorse this proposal.

10.46.
   In terms of the content of notices, we would fully endorse the proposals made at 10.38. of this document.  We do not have strong views on whether a single form of notice for both agreement types could be developed.  In principle, we do not see any reason against this.

10.47 For the reasons stated above, we do not support this proposal. We consider

that landlords who wish to seek possession from tenants should ensure that they take such steps correctly.  This is particularly true in a simplified legal context.

10.51.  We would support this proposal.  We would particularly welcome this principle being expanded to apply to contractual licencees.

10.55.   We do not often come across break clauses in residential tenancies.  However, we do not feel that this proposal would be particularly onerous on such tenants.  We consider it fair that the landlord has notice that the occupier intends to exercise their break clause.

10.56.   We do not in principle see any objections to this proposal.  The landlord is entitled to rely upon the tenant’s notice to quit or notice of the exercise of a break clause.

10.61.   In principle, we support this.  However, we consider that the drafting would need to be extremely careful so as not to either be too simplistic or misleading.  This is a relatively complex area of Law.  It may be that the reference to the occupier’s right to treat the agreement as terminated should be coupled with a rider that, should they believe that such a right exists, they should seek legal advice without delay.

10.64   We support this proposal.  We consider that the requirement for a deed as an unnecessary layer of bureaucracy to this procedure.
10.69   We oppose this proposal.  If the landlord first secures the property and then serves notice on the property, clearly they will not come to the occupier’s attention, as they will, in effect, be locked out.

We would propose:

i. Abandonment should be referred to in the contract and defined, along with a warning.  The period should be fixed.  The Housing Benefit Regulations permit a tenant to go away for a period of up to thirteen weeks.  It may make sense for the period of non habitation to coincide with this or to be an alternative period.  However, in our view it should be clear.

ii. Contact made by the tenant with the landlord notifying the landlord of his/her extended absence should be a defence to possession proceedings on the grounds of abandonment.

iii. We consider that notices should be served first before the landlord takes any further steps with regard to the property.  If the landlord secures the property first and then serves notices thereafter, these are unlikely to come to the occupier’s attention, as they will, in effect, have been locked out.

iv. We do not consider that the procedure for possession should be summary.  We consider that the full possession procedure ensures justice to both parties.  We do not consider it arduous given the balance of interests.  The landlord, clearly, wishes to secure his/her property and re-let it, however, the tenant risks losing their home.  We therefore consider that the tenant should be given the same opportunity as any other occupier to defend their tenancy.

v. We consider the proposal for a mechanism for the occupier to apply to the Court to put right any mistake as problematical.  It would be obliging the occupier to seek legal redress, once, in effect, they have been evicted.  They would be striving to argue after the event.  We do not consider this equitable and therefore do not support this.
PART XI  THE SCOPE OF THE SCHEME:

11.2  landlord neutrality 

The basis for the approach to status is to be landlord neutral. Tied in with the shift to a consumer approach, we are concerned that this ‘neutralising’ of terminology is evidence of a shift from social housing to a consumer based system.  Given the Government’s push towards private finance initiatives/partnerships and its wish to reduce the role of local authority in social housing provision, we hope that this does not represent an undermining of or in any way a shift in the commitment to the system of social housing.

11.4  - 11.15  social landlords


We welcome a commitment to creating equality of status between council and RSL tenancies.  We agree that increasingly RSLs are overtaking local authorities as being the main source of social housing, particularly given the push towards largescale stock transfers.  On the face of it we would welcome a tenancy providing for equal tenancy rights for RSLs as for council tenants.  However, we are concerned that any proposed changes should represent an equalising in line with secure tenancies and not a reduction in line with existing assured tenancies.  

There is also concern that creating a ‘single form of tenure for the social housing sector’ will pose considerable problems for tenants facing decisions on local stock transfers.  Tenants currently have some ability to consider the pros and cons of proposed transfers based on a comparison between the existing and proposed tenancies.  Introducing a single tenancy will blur those distinctions, making a critical judgement more difficult for those tenants being asked to vote for a transfer.  

We also note that whilst at 11.8 it is recognised that there is now little distinction between the housing roles of local authorities and RSLs, the paper does not include discussion of or proposed changes for the regulation and control of housing associations. For example, housing associations currently operate their transfer and allocation schemes without any reference to a legal framework.  We would therefore recommend that any discussion to equalise ‘social tenancies’ must be coupled with proposals for regulation and control of housing associations, to bring about a more transparent and accountable system, in line with the systems already in place for LAs.  
Subject to these points, we would support option 3 as the favoured option, for the reasoning set out at paragraph 11.9 of the paper.

11.6  - 11.44 - probationary agreements

Introductory tenancies were brought in amid much opposition.  At the time they were considered to be a political tool introduced in a bid to be seen to be tough on crime and the causes of crime.  No evidence has been produced to show that these measures have worked or improved anything in practise.  We therefore find it particularly concerning that whilst most other sections of the paper contain options and alternative proposals, the proposal to introduce probationary tenancies stands without any alternatives and without any background to support the proposals raised.

It is proposed that probationary tenancies should be available to all LAs and RSLs, in the form of a type II agreement without any moratorium, for a period of from 6 to 18 months.  If a LA or RSL so chooses, a policy may be adopted to make all new tenancies probationary tenancies.  

We are firmly against this proposal.  Without evidence of any merit in the proposals put forward, this section appears more about politics and less about housing management and the need to counter instances of harassment and nuisance.  We see no reason for LAs and RSLs to have the power to grant probationary tenancies, particularly a power which gives absolute discretion as to when and in what circumstances such tenancies should be granted. We see the proposal as wide open to abuse, unlikely to achieve its objective and having profound and wide reaching social and economic consequences.  Some of following points may touch of those already raised under the ‘anti social behaviour’ section.

· We oppose the role of LAs and RSLs in the enforcement of social order.  

· Cases of severe nuisance and harassment are generally exceptional.  It is overly reactionary and indicative of a political motivation to allow a law to be framed in terms of the exception rather than the general rule.

· In cases where a real and extreme problem exists, there is ample existing statutory protection to take effective action, both within the criminal provisions and within the existing grounds for possession.  

· The proposals create an immediate relationship of suspicion and judgement and an inequality of relations within the tenancy relationship.  

· There is nothing to support the proposition that if a tenant is going to conduct ‘anti social behaviour’ they will do so within the first year.  

· It is most likely to be authorities facing the most acute housing problems which adopt blanket policies of granting probationary tenancies in the first instance.  These are likely to be the same areas facing the greatest deprivation and containing the worst problems of social exclusion.  The instability created by a probationary tenancy culture will only serve to deepen and complicate those problems. 

· There does not seem to be any clear picture of what will happen to those evicted for ‘anti social behaviour.’ In all likelihood they will remain present in the area and the ‘problem’ will not go away.  What is proposed is a crude tool which fails to impose any obligation on the landlord to try to address or identify factors giving rise to the problem in the first place.   

· One person’s ‘anti social behaviour’ is another person’s lack of sound insulation, noise from overcrowded, poorly insulated accommodation, breakdown in education support or community care and so on.  We commonly deal with advice queries from tenants driven to distraction by what they describe as ‘severe noise nuisance and harassment.’  More often than not the reality is poor sound insulation and children running around in an overcrowded space.  It is not uncommon for those suffering noise nuisance in such situations to consider the noise part of a sustained campaign of harassment and victimisation.  

· Claims of nuisance and ‘anti social behaviour’ are open to abuse and discrimination.  It is not uncommon to find unfounded claims of nuisance levelled at, say, a young black mother caring for young children.  One homeless case recently dealt with involved a young black single mother evicted from an assured shorthold ‘temporary accommodation’ tenancy. The housing association evicted on the grounds of nuisance complaints.  The client was never informed of the complaints prior to her eviction.  As an assured shorthold tenant she had no defence to accelerated possession proceedings.  The council found her intentionally homeless.  Only upon a detailed investigation of the housing association records and investigation of the alleged complaint was it established that the client could not have been guilty of the conduct alleged.  The intentional homelessness finding was reversed following a long and difficult review process.  Had the review not been successful, the client and her child would have been excluded from housing assistance and would have suffered an indefinite exclusion from social housing.  Although one case, the example is not uncommon.  

· In areas of acute housing shortage these powers may be open to abuse or at least their operation distorted.  For some LAs, and perhaps some RSLs, housing stock is in such short supply that there is heavy reliance upon the voids created through the possession process. We have already passed through periods where LAs have sought repossession of properties due to rent arrears caused by their own housing benefit mal-administration. The need to meet housing obligations will inevitably create a context for the exercise of these powers and potentially a conflict of interest in their decision whether to proceed with possession action. 

· The risk of abuse and of ‘getting it wrong’ should be weighed up against the draconian consequences for someone repossessed in these circumstances.  They will be excluded from homelessness assistance because of being ‘intentionally homeless.’  They will be excluded from the housing waiting list and therefore effectively excluded from social housing.  Even if they eventually manage to get onto the waiting list at a future date, allocation of housing (Homelessness Act 2002) may be denied because in the past they have been ‘guilty of unacceptable behaviour.’ 

It is said that administrative law remedies would be available to prevent capricious, unfair or discriminatory decision making.  However, individual court action of this kind could not provide the protections against a fundamentally inequitable system, stacked from the start against the tenant.  Further, as the paper points out, the question of whether RSLs will be challengeable as public bodies is still a moot point.  

11.45  - 11.51 

(1)  Service Providers:  This proposal needs further examination. Service occupiers in tied accommodation often as tenants of social landlords as for example as caretakers, park keepers and school keepers need employment and housing rights.   The current situation in some local authorities is that as a housing policy issue when employment ends then rehousing is a right. Permission for a social landlord to let under a Type 2 tenancy does not address this issue.

(2)  Asylum seekers: We see no reason why asylum seekers should not be granted Type 1 tenancies, and be afforded the security of due process.

(3) Homeless persons housed under Part VII:  This has long been an issue where

homeless persons in temporary accommodation are served with notice as soon as they take up the tenancy. People awaiting the outcome of homeless appeals should continue to be housed by the local authority. Letting on a Type 1 basis would allow for due consideration of the reasonableness of eviction while the appeal process is continuing.

11.52
The proposal contained in this paragraph requires more detail.  On the face of it a proposal for RSLs to rent on a commercial basis raises immediate concerns about a limited housing supply being diverted away from those with identified housing priority.  Adding a commercial income generating role could also give rise to further complications in terms of priorities and accountability.  

11.53 

We cannot contribute any further examples of instances where type II agreements may be appropriate.  As far as possible, social landlords should be restricted to type I agreements.

11.54  - 11.56
default position

We support the proposition that in the absence of a written agreement, all tenancies created by social landlords should by default be a type I agreement.  

11.57-11.61 private landlords
The proposition contained at paragraph 11.61 seems to be reasonable.  

11.62  -11.64 Type I agreements

Paragraph 11.64 reflects the existing position and therefore seems reasonable.
11.65-11.68 Type II agreements

Subject to points already made about removal of the 6 month moratorium, paragraph 11.67 seems reasonable.  

PART X11   THE POWERS OF THE COURTS

The Civil Procedure Rules: The recent reform

12.3. We concur with the Law Commission’s support of the Civil Procedure Rules. We believe that Part 55 is flexible enough to be amended to incorporate alternatives, such as having regard to the use of a Pre Action Protocol, as set out in Appendix 2 to the Law Centres Federation’s response.

The exercise of discretion

12.10 We support the proposal that the court should have extended discretion, when dealing with applications for possession on a discretionary basis. We welcome and support the flexible approach afforded to the court and in particular we welcome the inclusion in the initial order that the order should be discharged once the conditions have been met.

12.27. We do not support the proposal that the new regime include a framework to structure the exercise of discretion in cases based on reasonableness grounds. We believe that judgement in possession cases should be open to all relevant factors and there should not be a closed list. The exercise of discretion should take into account reasonableness and proportionality of eviction. The Housing (Scotland) Act 2001 model could be taken into account if relevant. However, it would have no relevance for example to an offer of suitable alternative accommodation. The proposals seem to be less appropriate than the guidance in current case law.

The proposals seem to have been informed mostly from cases where the occupier has been a nuisance and do not help in other cases. With regard to enforcement we do not agree that structured discretion should apply. The exercise of discretion at this stage should take into account reasonableness, proportionality and the seriousness of the breach of the order.

We believe that achievement of uniformity of approach would be assisted by the introduction of a housing court with trained judges specialising in housing.

If discretionary powers are to be more structured then we propose that a research programme be devised covering all County Courts that have possession lists 

in order to inform the proposals with empirical evidence. 

12.28. Other factors that could be taken into account in the exercise of discretion could be whether any agreed protocols had been followed. We put forward as model procedure and good practice the Greenwich Council Rent Recovery Policy (Appendix 1 and Pre Action Protocol (Appendix 2) and the Cheltenham Borough Council policy on debt recovery (Appendix 3)

Rent arrears and suspended possession orders:

12.41.  We consider that the court should retain the power to suspend possession orders granted on the basis of rent arrears. 

Law Centres have more than 25 years experience of representing defendants in rent  arrears cases. Law Centres have set up and continue to take part in housing possession duty schemes in numerous county courts nationwide. 

Even with this length and depth of experience we are constantly surprised at social landlords seeking possession orders (outright or suspended) for low levels of arrears and in cases where little effort has been made to collect the rent by other housing management methods. We also continue to be surprised at the willingness of the Court to grant such orders.

We consider that social landlords and private landlords should be deterred from using possession actions as rent management or rent recovery programmes. If there is no introduction of the two stage procedure recommended in the Woolf Report then certainly social landlords should be required to adopt rent recovery pre action protocols along the lines of London Borough of Greenwich (Appendices 1 and 2) and Cheltenham Borough Council (Appendix 3)

We fear that the inevitable result of the removal of the Court’s power to suspend possession orders will be an increase in outright possession orders in circumstances where these are not justified, with or without a structured discretion. We fear that abolition of suspended possession orders will vacate the “middle ground” option available to the Court to balance the interests of landlord and occupier.

We welcome a two tier approach that prevents the landlord going from an arrears position to eviction. We doubt the proposal that the court sending a warning letter will be effective as a two tier approach. Written warnings from the Court can be misunderstood or ignored or not even received. 

We consider that your proposals to issue court warnings as a first stage before possession proceedings is wholly inadequate. We consider such warnings will generally not have the impact required to convey the seriousness of the situation. 

Your proposals envisage that the warning letter will state what steps the occupier has to take to pay off the arrears (CP paragraph 12.37). The occupier will not be involved at this stage of the procedure and will not be able to put forward relevant information such as financial circumstances.  Hence occupiers and their advisors will not have an opportunity to put forward their financial and other circumstances, including problems with housing and other benefits. 

The proposal of a warning letter and the danger of it being ignored places the occupier in a weaker position, and without equality of arms, especially if their landlord arrives at court seeking an outright order. We highlight our concern that reliance on an ignored warning letter would be a good reason for granting an outright order. Many Law Centre clients have reading and writing difficulties, or suffer from mental health difficulties such as depression. Their capacity to deal with formal letters and documents is limited in these circumstances and the test of reasonableness should take into account these limiting circumstances put on the defendant.

The procedure presupposes that the social landlords will be fair and reasonable in their dealings with their occupiers at that stage. In our experience such faith in social landlords can be misplaced and does not sit well with the even handed approach that the court must surely be expected to take. We consider that the obligation to issue warnings on arrears should remain with the landlord (via NSP and NRP as at the moment) as the facts at this stage will not have been tested by the Court. 

We consider that a way forward from inappropriately taken possession actions would be a protocol binding on local authorities setting out the steps and procedure social landlords would need to take before serving NSP/NRP and then, if appropriate, issuing possession proceedings. Such a protocol could cover home visits, face to face meetings with tenants, practical assistance in securing housing benefit, a requirement to apply for direct deductions from income support/jobseekers allowance, and consideration of tenants personal circumstances, including any vulnerabilities. Appendices 1, 2 and 3 show examples of good practice.

Social landlords would need to demonstrate compliance with the protocol before being allowed to issue proceedings. It should also be a requirement that social landlords had referred the tenant to independent debt/housing advice prior to issuing proceedings.

We would only welcome less use of suspended possession orders in favour of making more orders for adjournments on terms. We strongly oppose the abolition of suspended possession orders especially as there are no housing courts with specialist housing judges. Abolishing suspended possession orders and requiring the court and parties to focus on eviction is not attractive if there is to be no required prior contact between landlord and occupier. 

For the reasons stated above the court should retain its full armoury of possible orders in such proceedings - which should as a matter of principle always be by way of oral hearing -  including adjournment and suspended possession order. 

Enforcement:

12.52 . We welcome the view that the current position of agreements terminating on breach of a suspended possession order should not be continued in the reform of the law. We propose that a tenancy survive a breach of a suspended order and continue all the way to eviction. The proposed agreements in the scheme could operate in this way and the pitfalls of Thompson v Elmbridge BC could be avoided.

There are significant problems in practice for occupiers who need to enforce repairing covenants in their tenancy agreements. There would be more benefit than harm for an agreement to end at the execution of a possession order not at the coming into force of an order.  

For the reasons stated above it would not be preferable to reduce reliance on suspended possession orders, unless the court is prepared to grant more adjournments on terms.

12.57: A large part of our casework is assisting tenants in applying to suspend warrants. In many cases tenants receive very short notice of the eviction date. In some they receive no notice at all and seek our assistance after eviction. Current law does not allow the Court to reinstate the tenant except in very limited circumstances – where there has been oppression or abuse of process.

We agree with the Commission that at this critical stage the onus should not be on the occupier to apply for a hearing to suspend. We consider that it is essential for there to be judicial scrutiny of the decision to evict and an opportunity for the occupier to put their case. 

We suggest that on receipt of an application to issue a warrant the Court sets a hearing date rather than waiting for the occupier to apply for one. As a matter of principle it is right that Court time should be set aside for this purpose at this stage. In addition an automatic hearing will enable the Court to list in a more planned way than present and so avoid the current problem where applications to suspend are made at the eleventh hour and are listed at 10 am the day before the eviction.

In our experience social landlords commonly apply for warrants in cases where the intention is not to obtain possession but to use the threat of a eviction as a management tool to collect rent. Indeed in some cases we find that tenants have failed to apply to suspend a warrant and therefore been evicted “by mistake” as it were.

The setting of a hearing date where the landlord will effectively have to justify their application to evict will safeguard against the actual use of the eviction process as a management tool.         

PART X111 ANTI SOCIAL BEHAVIOUR

General comments:

We seek a balance here between the needs of victims who want to be able to return to their homes, or simply live in their homes without fear of further anti social behaviour from the perpetrator/s and the need for due process, scrutiny and proven cases. Law Centre solicitors represent those who are falsely accused, for example by neighbours turning on a black or minority ethnic family or on those who suffer from serious mental health difficulties.

There is a need for proper scrutiny of evidence and the opportunity for a defendant to put their defence to the Court. The standard of proof should be that of criminal cases and the defendant should be presumed innocence until proven guilty.

Many concerns on this section were voiced by Law Centre solicitors who are strongly opposed to extending powers beyond the Police and the Local Authority. Housing Law should not be used to solve the ills of society. The aim of the proposals put forward by the Law Commission is to simplify housing law, not to extend the scope of housing law into social engineering.

Unanimous concern was expressed over proposals to evict first and allow access to justice afterwards.

Before extending powers, there should be a priority given to researching current use, and into alternatives, such as mediation schemes run by local authorities, using ASBOs, and community based responses. Please see Appendix 4 for a report of a community response in the London Borough of Greenwich.

13.18.  We do not support the proposal that registered social landlords and unregistered housing associations should have similar powers and duties as local authorities. 

Law Centre solicitors come across many local authority and housing association tenants who do not have sufficient evidence to apply for injunctions, and who lead a life of misery as the landlords do not use the powers available to them. Witnesses are deterred from testifying because they fear further harassment and persecution. Local Authorities and the Police should provide more protection. Rehousing is one way of enabling the witness to relocate away from the area where the anti social behaviour took place. The use of professional witnesses is another and from the point of view of witnesses who not want to be uprooted, a better way of gathering evidence. Law Centre solicitors have had to assist tenants who have not been rehoused, or have faced a long period of uncertainty over relocation, often living temporarily on sofas while awaiting a move.

More emphasis should be put on using existing powers correctly and avoiding the need to insert into the new regime increased powers on anti social behaviour.

There is a question of accountability. Local authorities are accountable through elections and elected Council Members, registered social landlords are accountable to the Housing Corporation in a limited way, but there is not the same accountability as that of local authority housing departments which are subject to scrutiny of elected Members.

Local Authorities vary in the use of their powers at the moment, therefore we welcome the proposals to impose a general duty. We are concerned that a general duty will not be taken seriously by the local authorities or other social landlords and there should be a stricter approach for non compliance of this duty where there has been racist or homophobic attacks or other serious anti social behaviour.

There is a lack of research into how many local authorities use their powers, and how they use them. We support the commissioning of research into this before further powers are granted in order to base change on empirical research. Research should be prioritised before further powers are given.

13.19. We do not believe that unregistered  housing associations should be given similar powers and duties. Our experience of unregistered housing associations are that they vary in their management competence and many lack any form of accountability . They are not appropriate agents of social control. 

A general duty to deal with anti social behaviour

13.30. We support the proposal for a general duty to be imposed on local authorities. The local authority has a wider duty to all residents in the community and to other residents than the local authority tenants of their housing departments.

A system such as the local authority Environmental Health Department could be set up to prosecute everyone for anti social behaviour whatever their housing status. This would extend protection to private and RSL tenants, without granting these landlords powers which are inappropriate. 

It is a duty which should rest primarily with the local authority rather than its housing department which is a provider of housing and housing manager. The housing departments’ estate officers tend to associate more closely with one party than another in disputes between neighbours. In our experience the incidence of false information being laid by tenants with racist attitudes leads the local authority housing department into collusion. Without training for housing and estate officers, gathering of evidence by professional witnesses and the use of video evidence there are risks of miscarriages of justice. The housing department has to rely on the word of one occupant against another in many cases. 

Housing law should not be complicated by incorporating ideas of policing and crime management which should be handled by other agencies.

This is even more essential given the fact that para 13.39 talks about widening the scope of the definition of ASB to beyond purely housing matters.

ASB is carried out by people from across the social spectrum. ASB is a crime and should be dealt with accordingly.

ASB between neighbours may be dealt with as a housing management issue. However, where a tenant carries out an anti social act totally unconnected with their home eviction is not an appropriate penalty.

After all, eviction as a penalty is only available against tenants (at the moment only against tenants of social housing) - what about all the ASB, racism, homophobia and harassment carried out by owner occupiers or leaseholders? In these cases other penalties / remedies have to be used.

There should be one set of penalties available against all citizens, not a special set for tenants. Such a separate justice system involving only tenants cannot be fair.
13.31 We recommend  13.32 as an alternative to 13.31

13.34. We support the proposal that there  should be a requirement on social landlords to include a term  in the tenancy agreement that they  should take all reasonable steps to ensure that the occupier is able to occupy their home free from anti social behaviour in the case of racism and homophobic attacks, as this would enable the occupants  to make a civil claim for damages breach of contract.

13.36. We support the proposal that a specific term should be extended to other

occupants of the household for the purposes of the Contracts (Rights of Third Parties) 

Dealing with serious anti social behaviour

13.39. The definition of serious housing related anti social behaviour should be wider than  the proposed definition. Anti social behaviour which is linked with racist and homophobic attacks and harassment should be included in this definition.

13.56 : Option A goes against all the principles of natural justice. To evict first and allow redress afterwards is draconian and may lead to worse social problems.  In any case the evicted tenant would have to apply to the court and many might be deterred or not have access to assistance and representation. The court has only to consider whether the relevant notices had been complied with. Any test of reasonableness would be made after the eviction, if at all if the homeless person was unable for whatever reason to make an application to the court.

Taking possession proceedings for ASB should be no easier than taking it on any other grounds. An allegation made is not the same as an allegation proved. Undertakings and injunctions can be used to prevent further incidents while the case proceeds.

In our experience Law Centre solicitors deal with many tenants suffering mental health difficulties who do not have the necessary mens rea to be found culpable. The local authority has duties through its social service departments and in partnership with other authorities such as the health authorities to assist those who need community care or care in the community. The lack of advocates for those with mental health problems or those with learning difficulties who often are subject to bullying means that tenants with these difficulties will have no protection from the court in its wider use of discretion.

Our experience is that it takes more than one person to make a dispute. Weaker victims often end being characterised as the perpetrator.

Option B is recommended rather than Option A , as  an internal review process allows for greater test of the evidence and allows for the accused to put forward their point of view at an earlier stage.

13.59.  In order to allow for proper procedures and natural justice the landlords should show what alternative action has been taken.  There has to be a balance between the need to ensure that good evidence is gathered and the needs of the victim to feel safe in their home. If the landlord has not taken alternative steps then the landlord should be required to justify why in the particular case they proceed without such steps.  If the landlords are required to provide a document setting out what actions had been taken, this will prolong the procedures. There should be a way of taking swift action by the landlords. It would be useful to request that landlords to justify their non action.

13.60 is recommended in order to give power to the requirement.

13.67. Matters raised in 13.67 are not housing matters, they are police and CPS matters. Many communities complain that police are not carrying out their duties diligently, if at all, in certain areas. 

Housing law cannot move in to fill gaps in proper policing, which disproportionately affects the areas where Law Centres are based. 

In addition, police rarely take up allegations of racism promptly and seriously enough. Again, housing law cannot compensate for these failings, which must be addressed separately.
13.76:  There are serious concerns with using eviction and relocation as the means to deal with anti social behaviour. As everyone has to live somewhere the aim should be to change behaviour, not just displace it.  If all landlords are given the same right to evict on ASB grounds, housing associations and private landlords might use it more readily, leaving local authorities to pick up and rehouse all the ASB tenants excluded by other landlords. This will go against the Government’s stated aim of establishing balanced communities. Please see the report in Appendix 4 of alternative means of dealing with anti social behaviour.

Good housing management should deal with anti social behaviour as soon as it appears, not when it’s so bad that eviction seems the only option. Protocols could be used to ensure good practice.

Tougher action as soon as anti social behaviour is reported and proved would avoid many of the worst situations.

13.79. We support the proposal that if demotion is used then there should be provision to be reinstated in the Type 1 tenancy 

13.80 We support the proposal, however the time period to elapse should be  18 months if the court orders on the application of the occupier and 36 months in any other case.

13.83. We agree that the landlord must have regard to the criteria of suitable

alternative accommodation and that the accommodation should be affordable and not put the occupier at risk of physical violence, racial or homophobic harassment.

13.88 .  We agree with the alternative proposal in 13.90 giving the County Court jurisdiction. However, the standard of proof should remain as high as for criminal matters.

This concludes the Law Centres Federation Response       12 July 2002
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