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Priorities for the legal aid system

I’d like to thank the College of Law for its invitation. LAG views the legal aid course as a very positive innovation. LAG would also like to offer our congratulations to the students who have completed the course. Let’s hope you stick with legal aid as if you came into the law to make a difference to people’s lives this is where you should be.
In the first section I’ll look briefly at the history and current priorities for civil and criminal legal aid. In the second part of my talk I’ll round up how the government is attempting to reshape the system and, as you’d expect, outline the pitfalls in what it is attempting to do.
The debate on the priorities for legal aid is framed by the Access to Justice Act which Labour introduced in 1999. Prior to this legal aid was a demand-led budget controlled by adjusting who could claim legal aid - through a means test which often now excludes all but the very poorest - and scope ie, adjusting what it would pay for. The Act introduced a cap on the budget. Over recent years the Legal Services Commission (LSC) has increasingly had to take measures to stay within a £2 billion cap.

Criminal

From early last century it was recognised that access to legal representation was essential to ensure a fair trial and this remains the priority.
Criminal legal aid had been introduced for representation of defendants in the higher criminal courts (if they had a defence) by the Poor Prisoners Defence Act in 1903. The Findlay report on criminal legal aid was published in 1926. The report recommended that the requirement for defendants to disclose their defence in advance should be lifted and that in limited circumstances magistrates should be given the power to grant legal aid. In 1930, a new criminal legal aid act extended provision to the magistrates’ courts and advance disclosure of defence was made no longer compulsory.

Criminal legal aid has always been a significant part of the overall expenditure on legal aid. Currently, 56 per cent of expenditure is spent on the Criminal Defence Service (CDS), of which 31 per cent of the overall expenditure for the entire legal aid budget goes on higher court cases.

Consider this - £650 million, over 25 per cent of the total budget for legal aid last year, went on just 120,000 cases in the CDS (out of 1.6 million cases in total for the CDS). 419 of these cases alone cost £105 million. And the expenditure on high cost cases is growing.

In contrast there has been little significant growth where the bulk of work is done at magistrates’ court level and in the police stations. For the vast bulk of legal aid lawyers, as I’m sure you are aware, the fat cat legal aid lawyer is a myth. 
The extension to legal aid to police stations in the mid-1980s due to the Police and Criminal Evidence Act (PACE) 1984 was the last big expansion of criminal legal aid. In contrast to continental Europe our adversarial system of justice has inherent risks of miscarriages of justice if representation is denied to people accused or charged with a criminal offence. (As an aside the government ought to do some proper research on unpicking the costs of the inquisitorial systems of our European neighbours before making glib comparisons.)
LAG has been critical of the cut backs to eligibility to criminal legal aid and argues that if a person’s liberty is at sake the state must fund legal representation.
The government is also fond of drawing parallels with expenditure in other common law jurisdictions, but an analysis of the data shows much of the difference arises because we have a relatively well funded criminal law legal aid system. We would argue this has to remain a priority. We do not believe that the British people would support the view that all apart from the very poor should not be entitled to criminal legal aid.
What’s the alternative? Mortgaging the family home or other assets if you are accused of a crime? I really do not think public opinion would support this.
Civil: family

It was in large part due to the growth in the demand for legal assistance with divorce cases that we have the current legal aid scheme. In the first half of the 20th century divorce was largely confined to the upper classes due to costs and having to prove infidelity. The Matrimonial Causes Act 1937 widened the grounds for divorce. This, combined with the upheaval of the 2nd World War and rapid social change, led to a greater demand for legal advice. By 1942, an armed forces legal aid scheme was established by the Law Society which was funded by the government. This was a precursor to the eventual establishment of the modern legal aid scheme in 1949, administered by the Law Society.
Prior to 1942, help for divorce cases was only available through the Poor Persons Rules, a pro bono service administered by the Law Society. The pro bono movement played an important part in demonstrating that legal services should be made available to all and should be paid for by the state.

Last year, £570 million was spent on family and public law child care cases; around a quarter of the total budget. Expenditure has increased by over £170 million under the current government.

An important factor in this increase in expenditure was the introduction of the Children Act 1989 which opened the way for separate legal representation for children. No one is arguing for its repeal, but as with so much of legislative change, the government fails or refuses to recognise the downstream impact of new laws on the legal aid system.
Child protection must remain an absolute priority for the system. Parents’ rights to family life under the Human Rights Act 1998 must also be protected by ensuring they are adequately represented. And, I would stress here that the decision-making process should be informed by comprehensive professional reports.
Civil: social welfare law
Social welfare law covers housing, employment, community care, mental health, benefits, debt and public law. Most of the population, at some point in their lives, will face a problem to do with one of these categories of law. However, it was only in the 1970s that expenditure on these areas of law began to grow, driven by social changes including the establishment of a rights-based culture and the availability of what was called green form legal aid. Law Centres® and other charities like LAG were founded in this period and articulated the demand for legal services to be more responsive to communities’ needs.
While expenditure grew in the early 1980s on social welfare law services, over recent years it has been cut back by 25 per cent due to the increase in criminal expenditure which grew in the same period by 37 per cent. A fact often highlighted by ministers. This decline has partly been reversed.
But an analysis of the figures shows that this has almost completely been due to the increase in telephone advice by the LSC. In one respect this is commendable - around 100,000 more people received advice due to this. One would have anticipated, though, that with more initial enquiries there would be an increase in more detailed cases? However, year on year, apart from public law children cases, legal aid certificate work has been in decline. Last year there were 5 per cent less certificated cases. This means less housing, public law, employment and other cases are taken to court or being taken further than a couple of hours of advice.

There is evidence that a sort of ‘pile it high sell it cheap’ philosophy is pervading the system, downgrading complex casework in favour of getting more numbers through the system. In clinical negligence cases against the NHS, for example, the numbers of cases brought under a conditional fee arrangement remained constant last year at just over 1,500. While those funded by the LSC dropped by nearly 400 to 965.

Immigration and asylum legal aid 
As this is administrated centrally by the LSC it is usually separated from the other areas of social welfare law. Spending has grown substantially on this area of law, hitting over £200 million at one point and around £150 million currently.

A large expansion of legal aid to asylum-seekers took place after Labour took office. This was due to the increase in the numbers of people seeking asylum and the widening of scope to provide representation at appeal tribunal hearings. LAG welcomed this as a positive move. We’d argue that as asylum-seekers often face persecution or even death if they return to their countries of origin, in terms of priorities for legal aid this is non-negotiable, despite what the tabloid press might argue.
Prioritising civil

In terms of priority, mental health cases in which a person is detained in secure accommodation have to be a priority due to human rights considerations. Other areas of social welfare law have always been downgraded in terms of priority behind criminal, public law children, mental health and immigration. It is difficult to argue to prioritise against cases in which people can lose their liberty, or life in the case of asylum cases, or a person’s childhood or family life, which is what is at issue in the case of public law children. 

We are in the world of hard political choices if we accept that legal aid is not going to see an injection of cash because it lags behind the government’s list of priorities with the big spenders of health and education firmly entrenched at the top. So what is the future? And what should the priorities be?
This leads me to the second half of what I wanted to say tonight. This half features the two notorious pantomime villains of the legal aid world at the moment - fixed fees and competitive tendering. Which, in case you didn’t know, will shape your careers in legal aid.   

Fixed fees and competitive tendering

The government has embarked on a strategy of reshaping legal aid provision. Looking at the history of legal aid there was never a halcyon time where the land of legal aid was awash with milk and honey for all practitioners (or at least they/we never admitted this). 
But there are passionately felt disagreements at the heart of the government’s strategy. And yes, these are people whose livelihoods are at stake, but practitioners also believe in the rule of law and access to justice for all. As does LAG.

In LAG’s view there are three main points of difference the two sides of this debate will never completely agree on:
1. Reduction in the number of suppliers - over recent years we have seen a steady 
decline in the numbers of firms undertaking legal aid. We are down to a core of 4,000 or so firms and 400 mainly not for profit organisations. An estimated 3,000 firms have left the system in the last 20 years. 

On one side the government says many ‘dabblers’ have left who were not engaged in commercially viable amounts of legal aid or they were not of the right quality and were driven out by the quality standards (a view LAG has some sympathy with) or firms make the commercial decision to pull out because it is not viable.

On the other hand practitioners and LAG are saying that legal aid services are in danger of being concentrated in the hands of a few giant firms abandoning local communities, reducing choice and above access to justice.
2. Fixed fees - these will lead to more cases going through the system but they risk 
reducing quality standards and leading to suppliers not undertaking more complex work.

LAG does not agree that fixed fees are wrong in principle. Fixed fees are one in a succession of methods the Legal Aid Board and latterly the LSC have used to try and control expenditure. Our policy, though, is that by the greater use of graduated fees and, where appropriate, setting higher fixed fees, the system can work, but at the moment some fees have been set too low and threaten the viability of the system. I have two examples - mental health fees (see June 2008 Legal Action - an unashamed plug!!) and the £347 for public law family work under the newly introduced Public Law Outline.
Another danger is that fixed fees are squeezing organisations at the margins of viability. They have been a factor in putting four Law Centres out of business in recent months. I strongly object to the government’s and the LSC’s complacent attitude to the destruction of these important community resources. As history shows once they are gone they are gone, sacrificed on the altar of market forces for short-term policy advantage.
3. Competitive tendering for services - planned for July 2009 for criminal and 
April 2013 for civil legal aid. I will say a bit more about this one.
Most public services are subject to competitive tendering or the more nuanced version introduced by Labour of best value tendering. The marketisation of public services is an ideological debate which has been well rehearsed in other areas of public services. It seems to me for a service that has always been mainly procured in the private sector primarily because this method suited the suppliers ie, solicitors’ firms and barristers, it is difficult to have a principled argument against testing the cost of legal services in the market, provided professional ethics are not compromised. In other words, if the Law Society and Bar Council were to come out as born again Marxists in opposition to competitive tendering I would not be fully convinced about their motives.
Off the record, criminal practitioners will admit police station and magistrates’ work could be packaged up into suitable tenders as could individual high cost cases. (They probably say this because they believe their firms will win!). There are dangers though mainly linked to the fact that the LSC is the single funder of criminal legal services and what I will characterise as the LAG rant!
Single funder
As the only funder, the LSC can set the price for criminal legal aid and those areas of civil legal aid it funds exclusively, for example, public law children.

A standard spin line from the LSC goes along the lines of: ‘We keep putting new case starts out there and you keep taking them at the price we offer.’ Our answer is, of course suppliers do, because they need the work and many of them have no choice but to bid at the price you offer. Firms are in danger of bidding too low in such a fixed market. The true market rate will not be known until a few years into competition in which many firms fall by the wayside and the LSC will be exposed to the danger of local cartels bumping up the price (see Roger Smith’s 1998 book on the North American experience).

The LAG rant! 
This goes something like this. Labour has increased the funding to the police by 40 per cent since coming to power. We have over 14,000 more police officers. The country has 100,000 people in prison and is building more prisons. Call us mad, but don’t you think this might have an impact on the cost of criminal legal aid?
For a more subtle examination of the evidence please see Ed Cape and Richard Moorhead’s research on the cost drivers on criminal legal aid. This report concluded that: ‘Decisions beyond the remit and direct influence of the LSC and of defence lawyers have had a significant effect on criminal legal expenditure ...’
We are back to what I was discussing before the knock on impact of policy changes by government to legal aid. Cape and Moorhead’s research was suppressed by the Ministry of Justice and eventually reluctantly published. It needs a proper follow up study or we are in danger of the cost of criminal legal aid spiralling up again.
This will result in two possible outcomes:
1. Cut backs in scope. Where do you start police station work, very high cost cases? 
Not possible we’d suggest if you accept one of the absolute priorities of the system is a fair trial.
2. Cut backs in civil. To an extent this is where Labour came in. To its credit, it 
has tried to put more money into civil and to fund early intervention work, though we’d contend this has been at the expense of some specialist case work.

This leads me on to the final points I’d make on competitive tendering and civil legal aid. Tendering in many areas of civil law might not be viable as there is no market as such. To prevent conflicts of interest the LSC want around five family firms in each bid zone. It is likely by 2013 in many parts of the country that there will be fewer. Solicitors are being forced out as the fees are not economical for them.
For social welfare law, currently the LSC is attempting to entice local councils into joint tenders for legal services. It has not been wildly successful, only getting four off the ground so far. (Cornwall council recently dropping out of a tender arrangement for a network).
Leicester Law Centre and Hull Citizens Advice Bureau have lost the tenders to a company called A4e, putting the survival of these organisations on the line and risking losing other grant and voluntary support.  

The nub of the problem is that social welfare law has always been seen wrongly as a low priority for legal aid and has relied on funds from councils and others for survival. The current competitive tendering initiative is likely to have little success in joining up funding for such services and so far looks more likely to destroy them.

In summary

The priorities are set. They will remain cases in which liberty is at stake including mental health cases and asylum, in which life as well as liberty is often at risk. Public law family will also remain a major priority as children have to be protected. And other public law matters in which human rights principles are engaged. 
These will be the increasingly narrow parameters in which legal aid operates in.

But if we want a society in which legal aid is more than just a safety net for protecting these minimum rights then we have to, of course, manage as effectively as possible the current £2 billion budget and above all make the political arguments for more money.  LAG’s part in doing this is to act as critical friend to legal aid, ensuring that we, wherever possible, highlight the impact of the availability or non-availability of legal aid on the public. 
Undoubtedly we have problems ahead, particularly living within the budget constraints, but LAG still believes our legal aid system is worth fighting for. It is still one of the best in the world, but could be better. LAG has no truck with the government’s comparisons with other common law jurisdictions. We’d argue that it is only because of legal aid’s bad public profile that it gets away with this. Would it say it about health? Look at America’s public health system, with people reduced to begging on the streets for money for cancer drugs to help them stay alive. And a legal aid system that leaves wrongly convicted people languishing on death row.
This leads me on to my final and perhaps most important point. Too often still the media stories about legal aid dwell on the £1 million pound QC or the very high cost cases. Paraphrasing Bill Clinton we all should adopt the maxim, ‘it’s about the clients stupid’, when telling the story of legal aid. As the real priority for legal aid is to show it matters to ordinary people, because it is about protecting their rights and their freedoms, as well as creating a just society for all.
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