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DAME NUALA O'LOAN:  Good afternoon.  Can I introduce myself, Dame Nuala O'Loan and my colleague, Professor Francesca Klug.  First of all, I would like to thank you very much for giving evidence to us this afternoon.

(Chair's opening remarks read)

DAME NUALA O'LOAN:  I know there are three organisations here.  Would you like to make an initial opening statement of not more than two minutes?  We do know obviously about the organisations but if you would like to.  Mrs Narain.

MS SAVITA NARAIN:  Okay.  I am from Advice UK and that is a charity that supports community organisations that give free independent advice to members of the public on legal and social welfare issues.  We were established in 1979 and we are the largest network of independent advice agencies in the UK.  We are 800 member organisations and together our members provide access to advice to over 2 million people a year. That is kind of the background to Advice UK. I could go on and give you some background to our work around equalities.

DAME NUALA O'LOAN:  We will ask you a little bit about that. If you want to wait.

MS SAVITA NARAIN:  Okay.

DAME NUALA O'LOAN:  Thank you very much.  Mrs Harris.

MS ALI HARRIS:  Citizens Advice is a national network made up of around 430 member bureaus, Citizen Advice Bureaux who provide free information and advice from over 3,000 service outlets, and we also work at the national level to influence policy makers and locally bureaus also influence policy makers. We are all, that is the whole of the network, are registered charities.  We have about 20,000 volunteers involved in the CAB service and we help people resolve around 5.7 million problems a year of which unfortunately human rights is a tiny percentage, which we will talk about more.

DAME NUALA O'LOAN:  Thank you.  Miss Bishop.

MS JULIE BISHOP:  You said that you knew about the organisation so I won't tell you that except to say that I've got here today some cases that have been run by Law Centres that I can give you.  It is only up to 2005, but we can update that with a few others if needed. But essentially I think you are aware that the Law Centres have provided submissions and bring cases under the Human Rights Act since about 1979 and we have won several high profile cases, particularly in the area of discrimination. We have focused on housing, discrimination and employment mostly and immigration of course.

The issue for Law Centres, which I imagine you are going to be drawing out in your questions today, is how to move from discrimination in to more actively taking on the human rights cases and so most of the material I will present today will be to address what the key barriers are and Centres what assistance might help Law Centres and what they can do.

DAME NUALA O'LOAN:  That is excellent.  Thank you very much indeed.  If I explain to you the objective of the session, what we are trying to get out of this.  We wan to look at the impact of the Act on individuals who are advised by advice bodies.  We want to look at the degree of awareness and understanding of the Act among your service users and the agencies themselves, because with an organisation for example as big as CAB it is just a very difficult issue.  I know that.  Barriers to develop a greater understanding.  Barriers to making greater use of the Act, both in court proceedings and also in advocacy on behalf of individuals.  I want to look at the potential role The Commission itself may play because we do want to seek your advice on how you see The Commission using its strategic role.

So I if I move on to the impact of the Act on advice services.  My first question would be, can you identify what you see as the three most significant impacts of the Human Rights Act on the issues of concern to the people whom you advise and represent?  So the three most significant impacts of the Act on the issues of concerns to the people you advise and represent.  And perhaps if you wanted to give us examples of where clients have successfully used human rights arguments to achieve change without having to go to court which obviously must be a (inaudible) I guess.

So I will give you a minute if you want to think. It is really round that first general area we are interested in: how has it impacted on the people you advised and worked with?

MS JULIE BISHOP:  So you want the client focus as opposed to..?

DAME NUALA O'LOAN:  Yes, please.

MS JULIE BISHOP:  I am relatively new to the Human Rights Act here but just in terms of my understanding of the impact it has had for Law Centres they've said to me that since the Human Rights Act has been in operation, the ability to mount a human rights argument when advocating for a client now has more weight. The impact of this strengthened argument is that it can avoid having to take a matter to court. The fact that the Act exists makes it possible for them to include this as an argument and so the argument can be much more effective.  

For example, a local authority may not take up the issue that is being advocated, but when a human rights argument is added Law Centres have found that its inclusion, for even seemingly trivial matters, can have a bigger impact. What we will discuss later is that there is a lack of understanding about the Human Rights Act and its implications and some authorities are scared of it.  So they will quickly act when it’s raised where otherwise they may have been slower to respond.
Therefore Law Centres see that one of biggest strengths of the Act to date is the impact of its existence and the ability to refer to it regardless of what other actions might be taken.  And the second thing I think in terms of what I have been told again is that clients will arrive at a Law Centres  saying, "This is human rights" and again they won't under- stand it or how to use it, but they will come knowing that something, as we were saying earlier, is unfair. They don't quite understand what to do with it nor how to advance it, but there is enough knowledge out there to understand that fairness is important and as a human being perhaps you should be treated in a particular way. So they are two impacts.  I don't know a third but they are the key messages I have picked up.

DAME NUALA O'LOAN:  Thank you very much indeed.

MS ALI HARRIS:  From the Bureaux clients' perspectives I think it is easier to define areas where the Bureaux have advanced human rights arguments sometimes successfully and sometimes not successfully.

DAME NUALA O'LOAN:  Can I say to you I thought your submission was superb.

MS ALI HARRIS:  Thank you very much.  I will try not to repeat too much of what is in there.

DAME NUALA O'LOAN:  There is a lot in there.

MS ALI HARRIS:  Around domestic violence and gate keeping by housing authorities, particularly, and this is since the Homelessness Prevention Strategy came into force.  So I

suppose taking a step backwards you could see a general issue where local authorities and others in order to meet their targets, whether it is housing targets or others, ignore human rights arguments and principles and the law sometimes with great risk, putting people at great risk particularly with those in domestic cases.

Hate crime is another area where people are being harassed by neighbours and the authorities are reluctant to take action, and are reluctant to do so because of their own administrative numbers issues.
So I think that is one of the key areas.  I think the second would be what we might call Customer Service Standard and the potential or sometimes the actual use of them.  So things like benefits agencies not respecting people's right to privacy and really putting people in very difficult and embarrassing situations in the way that they, for example, take down details around the DLA, which is Disability Living Allowance, when they are completing forms, and issues around those sorts of things.
And I can't say we have argued it successfully.  So assuming there are areas we can come on to which have not been successful we might come to those.
DAME NUALA O'LOAN:  Yes, it was really what are the areas, and you have outlined them for us.  I think you had cases, I think you have from the submission where you have been able to use the arguments to get change without going to court.
MS ALI HARRIS:  Yes, I need to refresh my memory on specific examples.

MS JULIE BISHOP:  I can give you an example.
DAME NUALA O'LOAN:  Thank you.

MS JULIE BISHOP:  This is just off the top of my head but I have some documentation.  Avon and Bristol Law Centre were able to use a human rights argument quite successfully with a landlord.  It was a same sex couple and the partner died and the landlord decided that that meant he could get rid of the standing tenant. He believed that they could not be regarded as a 

couple in the usual sense of the law.  In addition, he raised the rent et cetera. However, the Law Centre successfully used a human rights argument and succeeded, so that the surviving partner was able to stay in the accommodation at the same rent.

DAME NUALA O'LOAN:  Without going to any --

MS JULIE BISHOP:  Without anything.  They were just able to argue directly with them.  And I have some other examples but that is just one.

DAME NUALA O'LOAN:  Thank you.

MS SAVITA NARAIN:  I am also quite new to Advice UK, so in preparation for this meeting today I consulted with a number of other member organisations but what I am going to say is not representative of all of them but I am quite happy if you think it is useful to do a more broad submission by the end of November where I put it out to all the organisations for comments.

But just in terms of the findings that I have had, initially our members are using Human Rights Act predominantly as an extra tool and they use it alongside legislation but they find it a useful tool, a useful kind of extra argument when making cases.

And a lot of use in relation to social landlords and local authorities in relation to possession actions and in challenging local authority decisions regarding large families with children approaching 18 years of age where local authorities are trying to split up the families and house them separately but due to cultural reasons, this is especially relevant to traveller families where they want to stay together and it is not acceptable for unmarried women who once they have reached the age of 18, they still have to remain in the family home, so they're using it as an argument so they can remain together.

And also another use when dealing with travellers on sites in relation to bad site management and site allocation, transfers and tenancy agreements or when they are treated differently from the settled community.

I also talked to one of our member organisations that deals with drug users and they are using the Human Rights Act quite a lot.  They are using article 8 to challenge the use of sniffer dogs where clients are targeted unfairly.  They are using article 3 to overcome the use of active drug users, helping to introduce drugs specifically and also when their clients have been taken off methadone scraps for not attending appointments, they're using an argument there and they are using it successfully there.

DAME NUALA O'LOAN:  Article 3?

MS SAVITA NARAIN:  Yes, article 3.  And another use of article 3 is to challenge the treatment of people's serious drug dependency issues when they are going to prison and they are being forced into a kind of cold turkey like state by not being administered any treatment.

And another interesting news was article 8 to challenge indefinite electronic tagging of asylum

seekers so some asylum seekers were just being tagged and not given any time distinction, not being told when that tag would be taken off and they were using that to challenge that.

PROFESSOR FRANCESCA KLUG:  Sorry, did you say you have a written submission and you can expand?

MS SAVITA NARAIN:  I do.

PROFESSOR FRANCESCA KLUG:  Because it might be very helpful to receive it at the end or send it into us afterwards.

MS SAVITA NARAIN:  I have something to give you but if you want something fuller I can also do that.

PROFESSOR FRANCESCA KLUG:  Yes, that would be helpful. Thank you.

MS ALI HARRIS:  Shall I just come back to one of the examples.  I had understood you wanted fresh evidence so I have not --

DAME NUALA O'LOAN:  I did say that.  I knew you had a huge amount here so it really is what you want to add.
MS ALI HARRIS:  One of the examples was a CAB who I mentioned about domestic violence.  She had been in a violent relationship for many years.  She contacted them about securing separate housing and the council wrote back saying they could not assist her as she was the joint legal owner and she would have to take her name off the property.  She, as a result of that, had to stay where she was and suffered two more months of domestic violence until the CAB assisted her in finding temporary accommodation and helped her with her review of the homelessness decision, and so those sorts of interventions.

PROFESSOR FRANCESCA KLUG:  Citing article 8 I assume from what you are saying.
MS ALI HARRIS:  Our evidence can't show. We would have to go back to the individual bureaux.  What we can say is where we know that various articles have been, are engaged but not necessarily used by the bureaux in their arguments.  Some of the feedback that we have from bureaus actually is where they do try to use the articles the authorities don't take them on board.  So, in some cases they find that actually unfortunately it gets in the way of them securing redress for their clients.  And that may be about learning how better to use the arguments in order to persuade the authorities rather than -- so there may be issues there.

DAME NUALA O'LOAN:  I thought one of the most -- it was particularly useful to me anyway was an article in the second paragraph on page 13 of your submission which is about a person who was located in a home 20 miles from where her home town, and I thought that was a very

relevant case.

MS ALI HARRIS:  Yes.

DAME NUALA O'LOAN:  Clearly with the family care trust that was going into their commissioning processes, so that is very interesting.  Thank you very much.

MS ALI HARRIS:  Sorry, what I can't say is that the bureaux used the relevant articles to make a change there.

PROFESSOR FRANCESCA KLUG:  It might be interesting to engage in a little dialogue about that in a second because the next question we would want to ask you, which is where I think it would come up more naturally, the point you were going to make, is what would you say were the three biggest barriers to the Human Rights Act and its full potential and also you might want to say something about the steps you could or might take. I don't know whether you want to start, Ali, because I have a sense you have a lot to say about this.
MS ALI HARRIS:  In terms of barriers I think that there is a huge issue of public awareness but also advisor awareness and there is a great willingness by advisers, not just bureaux but the rest of the sector.  Through the joint work that we have done we have uncovered a great deal of this, but there is a lot of myths.  The commonly-known myths and bad press around human rights are a significant barrier.

We, both at national level and local level, have experienced the fact that authorities don't show leadership in taking on or using themselves the arguments.  So, for example, we had a national campaign called Shaming Destitution which was about the treatment of failed asylum seekers by the Home Office and the Home Office were not convinced at all by the human rights arguments that were put forward by various bodies in those, and we actually concentrated on other more pragmatic issues.  But they absolutely should have been, but they weren't.

And individual bureaux have similar examples.  So something that is additional to the evidence we have put in.  For example, at a bureau in Sheffield that has a specialist mental health service - they were challenging on behalf of a client, a decision to change his disability living allowance from the highest level to the low care level, but for care component.  The authorities wanted to make a speedy decision and weren't allowing enough time for all of the information to be gathered, including the report on which they based their first decision to switch this person from a highest rate care component to the low rate care component.  Totally, you know, throwing out of the water the bureau's argument that that would be an abuse of this person's human rights.  They just weren't interested in terms of getting a fair hearing through the review of their initial decision.

And in the Hillingdon bureau a client was refused asylum support because she'd applied for asylum a week after arriving in the UK.  The reason she delayed was due to ill-health.  And it was only a week not a hugely long delay, but the Home Office absolutely discounted that there was a human rights argument to be made as the bureau was trying to do because they said the client had family support in the UK and the fact that the family members were in receipt of benefits and couldn't afford to support their relative, they weren't interested at all.
So I think there are barriers in terms of even if you have a very well-argued case, the authorities listening to it.

But I would say that secondly, we need a lot more support in order for advisers on all levels to be able to make the arguments and to make the link between what the law says and how that applies in practice.  We have all got similar points to make, so I don't want to ...

PROFESSOR FRANCESCA KLUG:  I want to come back and ask you but I would like to hear from you Ms Bishop first and then ...

MS JULIE BISHOP:  Essentially, in terms of barriers, as far as Law Centres are concerned, the most common issue that was raised was resources for research on how best to use the Human Rights Act.  For Law Centres, they find that existing resources are expensive. Because it is not their daily bread and butter work, they do not have these resources at the Centre and so have limited access to them.   For instance, they said one important human rights book was £67.  Although it is not a large sum, for Law Centres it means that it is put on the ‘would like to have’ rather than ‘must have’ list of resources.  Also, online resources come at a cost so they find access to resources difficult. Our second issue in relation to resources for research, relates to the current funding regime.  

On the impact of current legal aid funding arrangements, together with changes to other funding, such that there isn't actually any funds now that are readily available for the research required. Law Centres said that in the current Human Rights law there is a large amount of case law already there, but some of it is quite complicated and it is not in their heads in the same way that the discrimination strands are.  And so, the issue for them is actually being able to spend the time to really think about the options available and be creative about how the Human Rights Act can be used, and how it can be added on to other arguments.  But the question is who is funding that additional and creative use of the law?

They know it in some circumstances it could be funded as part of legal aid work, but the financial situation is such that Law Centres do not want to risk being knocked back on payment for the time that might be spent researching the use of the Human Rights Act.  

Therefore there is a question of funding for this work. Law Centres did do some interesting work under the Disability Discrimination Act.  They received funding last year from the DRC for disability case work.  Even though the work was not under the Human Rights Act, the fact that there was funding specifically to target case work in the area of disability discrimination allowed the Law Centres involved to explore some creative solutions under current legislation.

So that was resources.  Number two is the development of expertise. Law Centres say that because their main legal experience has been working with the discrimination strands, they are still developing expertise in the Human Rights Act.  There are some lawyers within the Law Centres sector that they can call on for assistance but again, the issue is how to effectively

collaborate and share that expertise across the network. LCF is working on facilitating this collaboration in a variety of ways. And then the other issue in relation to expertise is that the historic approach to discrimination matters has been to argue a single strand.  Therefore there

is a need to establish the practice of arguing more than one strand. 

In relation to expertise, there is also the issue of support. Law Centres find that there is a lack of availability of other experts to assist or mentor or even just to discuss a case. If there was a list of people to call on that would be of assistance but we will talk about that at the end. So Law Centres are aware that this sort of assistance will be established, but it is not there today.

I mentioned the impact of the current funding environment earlier, and one of the other impacts of fixed fees on Law Centres, is that they have to concentrate on this throughout their work these days. What Law Centres are reporting is that they find it is deskilling or dumbing down because they really have to keep their mind on the time and handling the matter as quickly as possible.  So they are now thinking: what is the three hour approach to this matter?, rather than having the time for creative thinking.

One hopes that as that system beds down the creative approach will be able to be resurrected, but at this point in time it is having an impact on, for instance, adding a Human Rights argument to the case. The other thing is that Law Centres do not really have a remit to take on only human rights cases and so we have a number of Centres that have contracts to work across the six strands but they believe that while the LSC may be happy for them to do a human rights case, again, it is because of the current funding environment, they are almost scared to run the risk of its not being funded.  
DAME NUALA O'LOAN:  What is the contract between the Law Centres and the funding?

MS JULIE BISHOP:  Yes, they have identified a number of matters where they could take it on as a purely HR case but haven't done so and instead have attached it to other arguments.

Training is an issue which everyone will talk about out of London.  There has been no training on discrimination in the area of goods and services. LCF has organised some training in this area which will take place in a few weeks. Goods and services is a big area where there is discrimination and opens up areas where human rights precedents could be established.
The other training area is specific technical training on how to apply human rights law.  You know, even just looking at a few simple things: This is how you took it under a discrimination case. How might you have taken it under a HR?

PROFESSOR FRANCESCA KLUG:  Of course it doesn't just deal with discrimination issues and of course discrimination issues are only a fraction of human rights legislation. I was just interested that you have been referring to the six strands because people come in to your various doors in all sorts of guises.

MS JULIE BISHOP:  Exactly.

PROFESSOR FRANCESCA KLUG:  Not necessarily with a discrimination case in six areas.  So I don't know whether you are specifically referring to the overlap with the work of The Commission because we are really interested in the work of the Federation in general.

MS JULIE BISHOP:  No I am just talking about how Law Centres have used it in relation to discrimination.

PROFESSOR FRANCESCA KLUG:  It is an important misunderstanding I think we needed to clear up because obviously Human Rights Law comes under almost all headings.

MS JULIE BISHOP:  I will send you this piece of paper I'm reading from.

PROFESSOR FRANCESCA KLUG:  Yes, please.

MS JULIE BISHOP:  But in relation to your question, one Law Centre provided me with four cases where they believed they could have developed human rights cases with clients who just walked in the door but didn't. One of them was a deaf woman in a high security hospital who was isolated without support.  There were a number of issues including cruel and degrading treatment. A whole number of matters which they knew they could have explored.  A child whose transport to school with a disability was axed.  People with learning disability - there was one case with a client with a learning disability who couldn't cross the road. The Law Centre tried to get a crossing put there to allow his client to cross and they were unsuccessful but they believed the human rights argument would have been more successful but were unable to use it for a number of reasons.

And there are a number of those.  But I think an important point, and it is not about the six strands, it is that one of the strands was sufficient to win the case, but they are finding that tribunals will say they have no jurisdiction over the Human Rights Act and the lawyers have said that they believed that it is an unimaginative response and that the tribunals are responding automatically. Once a case is rejected they have to go on to appeal, and that then depends on resources and the client.  They have had cases bumped out when they have added human rights. They have given an example of an employment case where it was said that you can fill in a form and tick a box to indicate discrimination but there's no box to include human rights, so even before you start going ...

PROFESSOR FRANCESCA KLUG:  That is very interesting because it is so legally inaccurate that that is a fascinating piece of information for us to have which is why anything which backs it up would be very useful because that is not only legally incorrect but if it is as it sounds they are in breach of their own obligation under the Human Rights Act which is that they are required to

take into account the human rights in any case that comes before them, if it is relevant obviously, whether it is raised by the applicants or not.

MS JULIE BISHOP:  There was a second case.  That was a straight out employment argument.

PROFESSOR FRANCESCA KLUG:  Just one, what you have not said, I think that Ms Harris has said, is that a barrier is the lack of, if you like, response, what I have understood Ms Harris to be saying, is that a barrier is people who give advice at the CABs are concerned they don't get very far with the arguments.  But you don't seem to be saying that.

 MS JULIE BISHOP:  I think I was asking people specifically about how they used the Human Rights Act and what they had done and so possibly people didn't tell me that sort  of  information.  However, they told me two things.  

Number one was, as Ali had already said, --  about a general broad understanding.  But the other is the point I made earlier on: the importance that there is now a Human Rights Act and that they can argue it. 

The other party may have no understanding so they will get scared and they will ...

PROFESSOR FRANCESCA KLUG:  I heard a discrepancy there.

MS JULIE BISHOP:  So that is different and I suppose the other thing they have said is many cases they could follow up at the EU but again, because of resources they haven't.  So occasionally they have had good matters that they would love to take further but it isn't

available to them.  There is no means to take it on.

PROFESSOR FRANCESCA KLUG:  I think I need to stop you there.

Ms Narain, would you like to talk about the barriers that you face.

MS SAVITA NARAIN:  The barriers are using the Human Rights Act.  I recently saw a survey which 5 per cent of our membership responded to and 50 per cent said they use the Human Rights Act in their advice to some extent.

Our member organisations provide advice at different levels.  Some are small based community organisations which may not have any staff, volunteer base and we have larger organisations.  So we have a whole spectrum of member organisations but half of the organisations that responded to the survey said they used the Human Rights Act.  But when I phoned them up and asked them more about how they used the Act it seemed that they use it -- some of them were saying actually it's very rare and they see it as an extra tool.  They're aware that they can use it but they kind of lack the confidence, a lot of them seem to lack the confidence to use it.

And if they did use it in a legal argument and were challenged, they then lacked the confidence to go back on that challenge.

So what they were really asking for was training, accessible training around the Human Rights Act and how it relates to their area of law I think.  Some of them said they had recently gone on training but they still came away with understanding of the Human Rights Act but not specific understanding of how the Act relates to their work because we are talking about people working in different areas of law like immigration, employment, welfare benefits and I think they needed something that was more specific to the area of law and advice that they work in.

Of the half that said that they didn't use the Human Rights Act half of them said that, half of that 50 per cent, said that they weren't aware that the Human Rights Act would be relevant to them and the other half said that they needed, they were aware it was relevant but they needed training to be able to use it.

There was an issue around training being expensive so it is a question of resources again and very much London based and so it is expensive and also time consuming.

Next to training a lot of the organisations felt they needed second tier support, so that again, if they were using a human rights argument they would have someone that they could call to check that they were using them correctly and also to enable them to be able to deal with the responses from public bodies to the human rights challenges.

They also said that they would like to see better systems of mutual support between providers and advisers on human rights issues.

And then another barrier was lack of funding for human rights cases because a lot of the advice services are under resourced and it is obviously time consuming, as Julie has said, for advisers to research another area of law that they are not used to using.

And there is a lack of funding to be able to take the cases to court and a lack of funding to take human rights challenges to judicial review, and I think part of that is to do with the challenges to the Legal Services contract.  But also we have a lot of member organisations that don't get money from the Legal Services contract so they don't have access to legal aid and, therefore, they wouldn't be able to support judicial review.

PROFESSOR FRANCESCA KLUG:  We can come back and talk more about what can be done later in the session.

DAME NUALA O'LOAN:  A very simple question: have you had the situation in which you have hesitated when contemplating bringing a human rights case because you have got to bring that case against one of your funders?  Have you ever had that situation?

MS JULIE BISHOP:  Interesting point, is it not?  I need to think for a second.

DAME NUALA O'LOAN:  Particularly local authority funders. Presumably you have local authority funding.  We just wanted to know if you had had that hesitation.

MS JULIE BISHOP:  I have heard people arguing this point but the argument has been whether or not having done so it had a detrimental impact in a later funding.  So I would say that they had a hesitation but in retrospect wondering whether they should have would be more the

item I have heard.

MS ALI HARRIS:  I have certainly never heard of it and the Bureaux is fiercely independent in making arguments against local authorities, so I wouldn't think so.

DAME NUALA O'LOAN:  That is good.

MS ALI HARRIS:  Can I very quickly come back to some of the barriers?

DAME NUALA O'LOAN:  Yes, of course you can.

MS ALI HARRIS:  Just to sort of highlight where there are some similarities.  Certainly about 50 per cent of bureaux are in receipt of LSC contracts so the new fixed fee is definitely having an impact on their ability to take a more holistic approach to cases.  So we wanted to second what was said on that.

And also in relation to second tier support, our internal second tier support service for example provides advice to about 700 discrimination cases a year.  There is no scope really for doing human rights unless it is part of a discrimination case -- I mean, I could find out whether there have been any instances where they have drawn on human rights at all but I wouldn't expect that to be the case.

DAME NUALA O'LOAN:  Am I right in thinking you have an extensive network database of cases, yes?  And in the course of that does it identify human rights in some way that allows you to retrieve statistics on it?

MS ALI HARRIS:  Yes, it does.  We have a whole coding which is very dependent on people inputting it.  So I have mentioned at the start there's about 650 cases a year where human rights is coded as either the main argument or part of the case.

PROFESSOR FRANCESCA KLUG:  Just running on from that actually, so you mentioned at the beginning that you couldn't disentangle where human rights arguments had been used in the fantastic examples we got in your evidence.

MS ALI HARRIS:  In some of those we could go back and check the individual case records, but in some of them it is not clear whether the adviser has put that in their records that this raises an issue or whether they actually then did something with it.  Because the recording takes place at the time which is just shortly after the client has been in to visit not further down the line.  So without going back to individual advisers to find out the individual case records, which we don't have access to -- the bureaus do -- we can't then find out what happened in the follow on.

PROFESSOR FRANCESCA KLUG:  I just wanted to follow up on what you were saying about discrimination and its because I was unclear.

MS ALI HARRIS:  The specialist support service that operates, its focus, similar to a lot of the work that the Law Centres do really, is on discrimination cases and so there should be potential for that to be broadened out, but the potential is very limited due to mainly to resourcing issues, lack of funding issues.

Specialist support also run case courses at specialist level on discrimination and employment law for example and they used to offer a whole range of courses and those have had to have been cut back because of funding issues.

So I think what I was trying to say is where we could potentially build in a human rights element to that there are problems there.  There are barriers because of resource constraints.

PROFESSOR FRANCESCA KLUG:  Right.

MS ALI HARRIS:  Can I just also say that I think the other area where we find hugely that there is a barrier is just the simple fact that there is no funding for representation at tribunals, particularly employment benefits and asylum support.  It is not quite the answer to your question but I did want to get that into the evidence because that has a huge impact on people's access to justice and the outcomes.  But then also potentially in asylum support appeals they're ending up destitute when they shouldn't, and there are issues then around degrading and treatment.

So we did some research last year that looked at asylum support appeals and amongst those that we looked at of those that were conducted on the papers only 24 per cent were successful.  29 per cent were successful when the client represented themselves at an oral appeal, and there are problems with that in any case because the only place where the appeals take place are in Croydon and accessing that is, can be very difficult.

But where the client was represented by an adviser or a lawyer at appeal the success rate was 58 per cent. And I am sure there are similar statistics for employment and benefit appeals.

DAME NUALA O'LOAN:  Okay.  Thank you.  I just want to ask you some very simple quick questions because you are the only people I think with the experience.  What are people's reactions when you tell them their issue is a human rights ones?

MS JULIE BISHOP:  From my perspective I'm not dealing directly with clients so I can't tell you the look on their face or anything like that.  However, as I said earlier on, I think there has been various campaigns and things trying to teach people about human rights or let people know that it was available.

And just anecdotally I was told, as I said previously, that people will think they have got a human rights issue but they won't know what it is or how to express that.  And in terms of one case that I was told, which was they decided to take it as an equal opportunity case for women.  They actually arrived with what they thought was a sex discrimination matter and the lawyer said that they had to argue quite strongly with the person that they were better off taking it as a human rights matter rather than as a harassment matter which was clearer and more intelligible to the client himself.  As it turned out they actually won it under the Sex Discrimination Act.

PROFESSOR FRANCESCA KLUG:  So the client was right.

MS JULIE BISHOP:  The HR element was -- it was a tribunal issue -- disregarded. That was another case where it comes back to the Employment Tribunal not really understanding the HR implications of the Act.  So they started off with human rights and went back to sex discrimination even though they felt they had a much stronger case under the HR Act.  And I was given that because it involved a misunderstanding of the client as well as the tribunal.

But as for other anecdotes I haven't got them but I'm sure I could find them for you particularly.

MS SAVITA NARAIN:  One of our member organisations said something interesting about the fact that the clients find the concept of public bodies difficult to understand and that people often come in saying that their human rights have been infringed but they're talking about neighbors and private employers and they find it hard that human rights only covers actions by public bodies.  I thought that was quite interesting but again because I'm not an adviser I don't know about the reaction of clients to the fact that they have got human rights issues.

MS ALI HARRIS:  I couldn't add for similar reasons.

DAME NUALA O'LOAN:  Do people tend to think that human rights don't apply to them but do apply to other people? If you don't know ...

MS JULIE BISHOP:  Yes.  I am interested to know what you think, but the only cases that I was told people thought human rights applied to them, and that's why they were there, you know: what about me?

MS SAVITA NARAIN:  That is the feeling that I have got from our member organisations.  But the difficulty was then that they kind of had clients who would come in with a concept of human rights but then they didn't know how to -- they didn't actually understand the detail of why their human rights may have been infringed and why they might have an issue and then they didn't know how about going about making, challenging the treatments.

MS ALI HARRIS:  I think it is a general level because some of the feedback we had is people see human rights as something about torture and oppressive regimes and I think that is pretty standard across the board.

MS JULIE BISHOP:  Just one thing I was going to add though, is that probably the most conscious HR cases that have been taken by Law Centres or certainly the most successful have been to do with failed asylum seekers and asylum seekers denied benefits and I think

it slightly skews my response in that way because people who are seeking asylum already have a concept of human rights.  So it is a slightly different client group to say the deaf person who is in isolation who really wouldn't -- didn't know at all.

DAME NUALA O'LOAN:  Okay, can I then ask you how successful have you been in using human rights outside the courts? Has there been a degree of that?  You are certainly suggesting 625 cases out of 6 million.

MS ALI HARRIS:  Yes, the 600 cases are where the adviser has noted that there is an issue so in some of those, yes, they have, but as I said, we can't say exactly which ones have been taken forward.

MS SAVITA NARAIN:  I got the impression that a lot of the arguments were actually successful at negotiation stage and that few cases have actually been getting to court.

DAME NUALA O'LOAN:  I guess that is what we want.

MS SAVITA NARAIN:  So the impact is at individual level rather than a national regional policy level and there was a sense of frustration amongst some of our member organisations about that because some of them definitely wanted to actually make more of an impact on some of

their cases and actually take them to court so they could have that impact.

MS JULIE BISHOP:  In the areas of immigration and employment I think not and in fact even in arguing the case consciously they have often had to be taken to appeal. Some cases won.  Some cases lost.  However, in the areas of community care, certain young people instances, intellectual disabilities, homelessness and education access to schools, I was given a lot of information on the ability to use those prior to even going anywhere.  

So when you are talking to the local authority, particularly say in the area of homelessness, they have found that that has really strengthened their case quite well.  And again, just to repeat what I said before, they felt the authorities didn't particularly understand it but it was enough to take them seriously and it gave validity to the human rights argument but also validity to the fact that they meant business so they weren't just writing a little letter.  They were citing everything they had available, but beyond that -- but they were the key areas.

DAME NUALA O'LOAN:  Thank you.

PROFESSOR FRANCESCA KLUG:  This is really the time when you get the opportunity to say what you think could be done about the barriers you have identified and we are happy to take advice and suggestions about what The Commission could be doing, what government could be doing, but also what you yourselves think listening to what you say about limited resources, whether you think there is anything you might be able to do.  And I am hearing slightly different narratives, which is interesting and useful, about helping your clients make the best use of this law which is now the law of the land and has been for the last eight years, whatever good or bad press it gets.  So I don't know if you would like to start.

MS SAVITA NARAIN:  Raising awareness of the Human Rights Act across the board will obviously help organisations and the clients that they advise.  So raising awareness to the public but also to public bodies would be a good start.

One of our member organisations suggested kind of education through the national curriculum so making it kind of a basis of everyone's education. A big thing for our member organisations is the adequate resources and training and second tier support and, as networks, we are now working together and reacting to those needs as much as we can, and we, I think, welcome the opportunity of working with The Commission on kind of reacting to those needs as well and also we advocate to other funders the Legal Services Commission in order to get proper resources for advice.

But, as you say, human rights advice goes across the whole board so we are talking about proper resourcing for all advice services really.

PROFESSOR FRANCESCA KLUG:  Just to press you on that, presumably you do have training.  Do you run a training scheme for your advice workers?

MS SAVITA NARAIN:  Advice UK does do training for advice workers.  They do a Learning to Advise course which is a basic introductory course but the Law Centres Federation, Citizens Advice and Advice UK have now got funding from the Big Lottery Fund as part of the Working

Together for Advice Project and part of that project is developing discrimination advice.  So we are at the early stages of it but we have got some funding to look at developing discrimination advice, but again it is focusing on discrimination advice and not advice across the board, but human rights advice would be part of that.

PROFESSOR FRANCESCA KLUG:  Woven into that.

MS SAVITA NARAIN:  The resources are limited but we are at initial stages of mapping the advice being provided around discrimination and human rights and we are going to run some training needs analysis focus groups on the basis that those focus groups then develop a training strategy but we can happily work with The Commission on that training strategy as well, to share all our findings and then work out how we can deliver the training that is needed.

DAME NUALA O'LOAN:  Can I just ask something in that context.  You all talk about resources and that is always the way with non-governmental organisations. They do the work on the ground but get the least resources.  Is there a drop in the resources this year and next year?  Are you getting an indication of a reduction?

MS ALI HARRIS:  We have had a reduction in funding.  So, for example, we train about 4,000 new advisers every year and that used to be -- to get into the basic advice level that used to be a five day course and we have had to drop it to four days.  So there is a squeeze on what we can cover in those four days.  And also we are increasingly reliant on project based funding.

Wonderful as that is, it is time limited and the sustainability issues to do things like the work with other Law Centres and Advice UK to try to introduce newer elements such as human rights and that sort of thing.

I think one of the strengths is that we are all working together now and we have been working also with the British Institute of Human Rights, so we ran a seminar in 2007 that started to look at the advice sector and how we might work more with human rights which was all sorts of partners there and we brought a report of that to share with you.

DAME NUALA O'LOAN:  That is excellent.

MS ALI HARRIS:  Which we can leave with you.

DAME NUALA O'LOAN:  Thank you.

MS ALI HARRIS:  And as part of that we have funding for a project called “Progress towards Equality,” which is around raising awareness of advisers across the board from discrimination and human rights.  We are able to involve the British Institute of Human Rights in that project and in conferences that we're delivering and making sure that the public education material is produced in a human rights angle to them as well.  So within what we have got we are trying to build it in.

But there are constantly -- I think, one of the sort of issues for people is that, and Savita alluded to it, if we apply that to a human rights framework, for a lot of people discrimination in employment is their bread and butter stuff.  They can do that.  But anything outside of that, so public duties, goods facilities and services that's all new and potentially quite a challenge and if you are adding in they perceive human rights as something which is adding in rather than it being the underpinning framework which gives some extra tools and enables them to do more.  And I think the challenge we face is getting that message out.  Something we can potentially work on but I think The Commission could support that work and work with us on it.

DAME NUALA O'LOAN:  Right.

MS JULIE BISHOP:  In answer to your resources question, I think for Law Centres, as I said earlier, the impact of the fixed fees on the work has been "severe", is the word to put it.  However, conversely, they have been in receipt of EHRC funding and but for that in a way a lot of this work would have gone completely by the wayside and one of the things that the Law Centre Federation is doing is trying to facilitate collaboration between the 23 Law Centres that have EHRC funding and to build a solid network so they're the best source of expertise. So apart from their being funded actually to do this work the issue I raised earlier about being specific in the contract, that the human rights standalone case can be taken would be an improvement.

Another of their concerns is that they are building up expertise in discrimination and human rights but how long will they continue to be able to work in these areas? There is a real uncertainty with what the grants programme is going to look like.  So they believe that there is a real source, a potential source of funding for them to continue on with this work, but it is a little bit uncertain.  So more clarity is required.  And there is a meeting scheduled Anthony Robinson on where they are. 
But in terms of things that the EHRC can do- there needs to be more work done on creating a public space for human rights and a better public understanding of human rights per se.  And an example I will give is -- clearly I come from Australia and one of the best things that happened in terms of people understanding the human rights agenda was the rather draconian asylum seeker policy and just appalling treatment of children in detention centres.  While you wouldn't want that to happen it created a space for people really to understand the implications of International Human Rights Law. Also in Australia there is no Human Rights Act nor Charter of Human Rights so there was a movement that to create that.  It has been unsuccessful to date, but it is still there, but the thing is that NGOs can only go so far in creating that.  They can lobby but it is something that requires institutional support.

So I think there is still work to be done in that of real understanding of why protection of Human Rights  is not wishy-washy stuff because a lot of people still think that discrimination is a stronger tool where human rights is more vague.

Then the second thing to this access to research. It is not even simply a matter of money because, as you say, NGOs never have enough money and they will always want more money and how long is a piece of string? However, there is something practical that the EHRC might be able to do and that is to provide research assistants, and I don't know how but there is a model in Ontario that Law Centres there use. There is a single body that researches a new area of law. Law Centres could apply to for assistance. It is very effective with providing background work and publishing it for use by others.  The Law Centre has to take the case itself but I do think it is a fundable little model that could be provided.

But I have one last question and that is I am interested that you said that there's slightly different

narratives happening.  I'm wondering what that slight difference is and whether I've been unclear because I think that I have.

PROFESSOR FRANCESCA KLUG:  No.  I get the sense, and obviously we are trying to get the evidence from you, but I get the sense that there is a slight different experience about whether arguing a human rights point is actually helpful and provides a response with a public authority and whether the sense that it doesn't is in itself putting case workers off using it and that is quite crucial because I have to say that one of the things listening to you -- you might be interested to

reflect on this -- is listening before the last session with lawyers who operate in the higher courts their experience is entirely positive of using human rights case.  I don't mean they win every case but they would be surprised, I think, to hear that it is not helpful when it is relevant.  Obviously it has to be relevant.

And so, you know, it does feel to me like you can account for this in to ways: one is shear training and understanding that actually human rights -- I was thinking there has only been 250 cases I think this year where human rights have been raised and because human rights are actually much less technical than discrimination law is much easier.  You could train people in a day with the principles which have come out of those cases.  It is actually much simpler than

getting your head around new regulations because it is much broader.

So it is either a question of training or it is a question, not either or, but there is the question mark in my mind why some people should have the experience of using it and actually getting a positive impact but just feeling we need more resources and help and other people should feel: actually using it we don't get a good response so therefore I don't want to use it. I don't know whether that just comes down to training or whether there is something else behind it.  That is all I meant.

It is useful for us not to just hear everything the same.  So it is helpful.

MS JULIE BISHOP:  It could come down to expertise, couldn't it?

PROFESSOR FRANCESCA KLUG:  It could do.  I put the argument.

MS JULIE BISHOP:  Because some Law Centres have taken a number of cases so they have built up the expertise versus the one who says she keeps getting knocked back.  I immediately wondered about that, so ... Anyhow, it is interesting.

Do you want more?  I can get you Linda's evidence which is the case at the tribunal.  Was there anything else that you wanted?

DAME NUALA O'LOAN:  No.

PROFESSOR FRANCESCA KLUG:  Only anything that you have that you haven't given to us that you think is relevant. Clearly we have --

DAME NUALA O'LOAN:  It is nearly 3 o'clock.

PROFESSOR FRANCESCA KLUG:  I think the final question we have was actually covered, so that is why I wasn't pushing to ask it.

DAME NUALA O'LOAN:  I am just conscious we have kept them longer.

Is there anything else you would like to ask us or tell us?  I think you have articulated the difficulties very well in terms of the lack of training, lack of resources.  And even the fact that you have these massive numbers of cases across a whole range of activities means that you are a volunteer and paid -- I assume most are the volunteers.

MS SAVITA NARAIN:  It is a mixture.

DAME NUALA O'LOAN:  It is a mixture in the CAB?

MS ALI HARRIS:  Yes, predominantly volunteers.

DAME NUALA O'LOAN:  And in the advice centres?

MS JULIE BISHOP:  No, they are mostly paid lawyers but there's a lot of pro bono assistants.

DAME NUALA O'LOAN:  I used to work in a Law Centre in Fulham, about hundred years ago it feels like.

MS JULIE BISHOP:  Hammersmith and Fulham did the 2006 case and won.

DAME NUALA O'LOAN:  Thank you very much.  Thank you for the submissions we have received and for the submissions we will receive.  We really appreciate that.  Thank you

very much indeed.

(3.00 pm)

(The Third Session Concluded)
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