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‘Net rent payable’ is not the same as rent paid
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Where a calculation of disposable income was being carried out for the purposes of assessing a person’s entitlement to publicly funded legal representation, the net rent payable by that person had to be taken into account rather than the net rent actually paid. 

Mr Justice Collins so held, inter alia, in a reserved judgment in the Queen’s Bench Division when quashing decisions of the defendant, the Legal Services Commission: 

(i) on December 29, 2006 that the gross income of a client for whom the first claimant, Southwark Law Centre, had granted an emergency certificate for legal representation, rendered that client ineligible for funding; and 

(ii) on December 5, 2006 to revoke a public funding certificate which had been granted to the second claimant, Sonia Dennis. 

Regulation 24 of the Community Legal Services (Financial) Regulations (SI 2000 No 516) provided: “ 

(3) In calculating the disposable income of the person concerned, the net rent payable by him in respect of his main or only dwelling, or such part of it as is reasonable in the circumstances, shall be deducted.” 

Mr Robert Latham for the Southwark Law Centre; Miss Peggy Etiebet for Ms Dennis; Miss Barbara Hewson for the Legal Services Commission. 

MR JUSTICE COLLINS said that both claimants were occupants of council properties who had failed to pay rent and were facing eviction. In each case, solicitors or legal representatives had granted legal representation. 

When the necessary funding was sought, it was denied by the commission which took the view that each client’s disposable income exceeded the level which entitled them to public funding. 

In each case, the commission’s decision was based on its contention that, in assessing the amount to be deducted from gross income in respect of the cost of accommodation, it was appropriate and accorded with the 2000 Regulations to take into account the amount actually paid in respect of rent or charges for such accommodation rather than the amount payable. 

The draftsman of the regulations was obviously alive to the difference between “payable” and “paid”. He deliberately used the word “payable” in regulation 24(3). 

If only what had been paid during the relevant period could be deducted from gross income, many would be unable to qualify although it was clear that they could not fund any legal representation. 

His Lordship said further that he did not accept that the words “or such part of it as was reasonable in the circumstances” enabled the commission to take into account only what was paid. 

Unless there had been some deliberate action caught by regulation 12, what was payable and not what had been paid must be taken into account. 
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