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Conclusions and Recommendations

Recession

• The recession is clearly increasing the demand for legal advice. This is particularly the case in the “social welfare” categories of law (debt, housing and welfare benefits) and some family law areas. It is vital that people are able easily to access help at the earliest possible stage, to avoid the building up of a “cluster” of legal problems. 

• This increase in demand is widely recognised, and steps are being taken – particularly by Central Government and by some local authorities – to meet it. We noted in particular the wide ranging recognition of the role advice providers can play in tackling the impacts of debt, unemployment and housing problems which may arise as a result of the recession. 
• We were told that there had been an increased number of “newly indebted” or people whose debts had ceased (or were likely to cease) to be serviceable. Although there is little unequivocal quantitative data to show whether this is the case, anecdotal evidence indicates that a higher proportion of this group will seek help in less “public” ways – by telephone or on the internet –rather than approaching an advice centre. 

• There is, of course, always a need for accessible and effective legal advice, but the increased need as a result of the economic downturn was very evident, and has affected our findings. 

Fixed Fees

• The Unified Contract, and the system of fixed fees it introduced, were brought in with the aim of achieving value for the taxpayer and helping more people within the limited legal aid budget. 

• The LSC recently published its report of a Review of Phase 1 Fee Schemes. This looked at an agreed range of potential impacts, on the basis of data from the first year of operation of the scheme. The review found no evidence that the concerns expressed by providers and representative bodies had been realised. There had been an increase in the number of New Matter Starts, no negative impact on client diversity or on provider diversity, and the fees paid generally exceeded profit costs in all categories and regions. It is accepted, however, that it is too early to take a definitive view on the impact as the data cannot yet capture information from the full range of longer and more complex cases. 

• The aim is to increase “one stop” provision of all levels of advice in the range of social welfare categories to all those in need within a specific geographic area. The fixed fee system allows “exceptional” cases – those taking at least three times as long as the standard period allowed for by the fixed fee – to be charged at an hourly rate; but otherwise the scheme does not make provision for providers with a case mix focused on more complex cases (or clients who are more difficult to assist). The fixed fee scheme therefore does not readily support the approach strongly advocated by some providers in both the not for profit [nfp] sector (often referred to as the “third sector”) and private practice: an “ecology of provision”, where some organisations specialise in more difficult and longer cases, whilst others deal with shorter, less complex ones. 

• The levels of fixed fees were set on the basis of an average of the 2005/6 claim figure for solicitors and not for profit providers across the country. No allowance was made for London weighting, or for any additional costs of providing advice in a rural area (where travel may be an intrinsic part of the service), or to particularly “hard to serve” clients. It was recognised that the amounts paid would reduce the incomes of a significant number of providers, but believed that there was sufficient provision to allow those who did not wish to operate under them to leave the market without reducing access for those in need of legal advice. The fixed fee system should allow providers to benefit from a “swings and roundabouts” effect, as long as they have a case mix where longer and more complex cases are offset by sufficient shorter and simpler ones. The providers who appeared to be having the greatest difficulty with the system were those who dealt mainly or exclusively with longer and more complex cases. 

We recommend that further work should be done to consider the role of providers who focus on more complex cases or “difficult” clients, including monitoring the level of claims for “exceptional” cases and the success of such claims.

• The system of fixed fees is said by some providers to be incentivising behaviours which are not in the best interests of vulnerable clients – cherry-picking of the easier cases, and inappropriately allocating cases to relatively inexperienced and/or untrained staff (“paralegalisation” or “juniorisation”). Although both of these practices were reported to us by providers (either as approaches they themselves were taking, or of which they suspected others), there is little hard data to show whether or not they are being adopted. Such evidence as there is could be read in a variety of ways, both positive and negative: for example, a reduction in the average time a case takes could reflect increased efficiency and pragmatism in case-closing, rather than a higher proportion of less complex cases. Cherry-picking or inappropriate “paralegalisation” are both contrary to the provisions of the Unified Contract, and the LSC, through the data collected on Key Performance Indicators [KPIs], aims to identify any significant changes to the profile of activity by providers, and take action at local level. 

We recommend that consideration be given to developing a monitoring system to identify the impact of these incentives on services to clients, including examining the extent to which existing research could illuminate this. 
• Many providers told us that the payment system was causing them cashflow problems. Some of these will be a result of the change from payment in advance to payment in arrears. Recognising the pressure this would place on nfp providers, the LSC put transition arrangements in place. However, we are told that this assumed that cases would be closed within a relatively short time, and that providers’ incomes would not – overall – reduce. For providers with a caseload of lengthy cases, the transition arrangements do not appear to have been fully effective. Although the LSC are making great efforts to monitor providers’ financial situation, the constraints of the scheme, and the LSC’s appropriate concern to avoid financial risk, limit the assistance they can provide. 

• The Standard Monthly Payment [SMP] system should ensure that providers are able to cover costs, but the relative inflexibility of this system has been a cause for concern for some providers. Even where monthly bills are at the steady rate which the SMP assumes, the monthly payment system has created intense cash flow pressures for many providers. 

• The need to carry the cost of disbursements throughout the life of a case is a particular concern, since this is a direct, and difficult to predict cost. Many of the providers we spoke to appeared to be cross-subsidising their legal aid work in some way – whether from reserves or from other funding. 

• In the light of the current economic climate, the LSC has implemented some changes to the financial aspect of the scheme, following discussions with representative bodies. These are described in detail in Chapter 2. They add some flexibility to monthly payments and, combined with faster processing of bill applications and payments, mean that 98% of new applications are being processed within 10 days. There is also a one-off exercise to allow private practitioners to submit disbursement claims for immigration and asylum cases outside the normal billing rules. 

We recommend that further work be done to understand the basis of the financial impacts of elements of the fixed fee scheme (in particular the Standard Monthly Payment process; the payment of disbursements; the valuation of Work in Progress) on providers. 
• One aspect of the change to fixed fees has been a stronger focus on the core unit of measurement: New Matter Starts [NMS]. The LSC monitors the overall number of New Matter Starts, as a way of measuring the impact of the fixed fee scheme. The Review of Phase 1 (see above) found that New Matter Starts had increased by 1.84%, and interpreted this as “a sign that providers are adapting positively to the changes”. However, we were told by many providers that the necessity clearly to divide work into different categories, and the need to garner the maximum number of fees per client and achieve the required level of NMS, meant that they were opening an increased number of NMS per client. There is, at present, no data on this at national level, nor on the number of clients helped. 

• An increase in the number of NMS also creates additional administrative burdens for providers. Many were concerned at the level and detail of reporting which the LSC requires, which was felt to be disproportionate to a fixed fee system. The LSC has already made efforts to reduce the administrative burden, including undertaking the development of “e-forms”. 

We recommend that, as a matter of urgency, the LSC works with providers and the Office of the Third Sector further to examine its reporting requirements, particularly in line with the Government’s commitment to reduce the bureaucratic burden on the voluntary sector, and the desirability of harmonising with other voluntary sector funders.
• For many providers, the fixed fee scheme has meant radical changes to their administration systems, including information technology, and to the way they approach their caseload. Great efforts have been made to achieve this without disrupting the service provided to clients, and the attitude of those we met was almost universally willing and positive. 

We recommend that the Ministry of Justice discusses with other funders and relevant Government departments whether funding aimed at increasing administrative, management and financial resources in the voluntary sector might be specifically targeted at nfp providers of legal advice. 
• The increased emphasis on funding case by case has thrown into sharp relief the narrow focus of legal aid. Many providers, particularly in the not for profit sector, carry out a range of other activity, including second tier support to community organisations, facilitating and managing pro bono activity and preventative or educational work. The system of fixed fees clearly makes no provision for this type of activity, and providers are concerned that this indicates a lack of recognition of its importance to the wider community. However, it is appropriate that legal aid funding should be targeted at help with legal problems, and the wider needs of the community should be met with other funding. 

We recommend that, in light of the complementary nature of this work, the Ministry of Justice should consider discussing with other relevant Departments and other funders how to ensure that this type of work is funded and encouraged across the country. 
Community Legal Advice Centres/Networks 
• The concept of a Community Legal Advice Centre or Network [CLAC/N] is to co-ordinate local authority and LSC funding in order to provide “easily accessible face-to-face services (from early advice to legal representation) to address the combinations of problems people experience”. It should be noted that only five CLACs have been established so far, and that these have only been in operation for a short time. It is too early to draw any firm conclusions – whether positive or negative – about the impact of CLACs. Where CLACs have been established, they appear to be working well, and customer satisfaction ratings are good. 

• Whilst there are wide variations between the different CLACs which currently exist, they do appear to demonstrate that the model can be an effective way of structuring case mix and associated costs appropriately to the fixed fee scheme. The addition of private sector skills and infrastructure to an advice delivery partnership can result in an efficient business model which allows advisers to concentrate on advising, whilst administration is carried out by specialist administrators. 

• Some concerns about the CLAC model have been expressed: first, there is a risk that co-ordinating the two major streams of funding in an area will lead to further fragmentation of the other funding streams (from trusts and foundations, the lottery etc.). The original description of the CLAC/N approach was to integrate LSC, local authority and “other funding”. In recent work, and in the CLACs in place so far, the focus appears to have narrowed. 

We recommend that the LSC should take steps to monitor the impact of the establishment of a CLAC or a CLAN on other funding streams in the area, and should aim to involve other existing funders of local advice in plans for a CLAC or a CLAN wherever possible. 
• Second, whilst the establishment of a CLAC should ensure that existing gaps in supply are filled, the reduction of funding to non-CLAC providers may reduce access in areas which previously had a range of different suppliers. Although this was a concern in areas where a CLAC or CLAN had been mooted, but not implemented, there is, so far, no firm evidence to show whether this is happening in CLAC areas. 

We recommend that the LSC monitors the impact of the establishment of CLACs on local advice providers, including the potential for future competition in the area. 
• One of the issues with the creation of CLACs is the different responsibilities and constraints on local authorities and the LSC. Where a local authority has a good knowledge of local communities’ needs, and of existing advice provision, and uses this to shape the CLAC/N in its area this could ensure a CLAC/N which avoided many of the concerns expressed to us by providers and local authorities. It is not clear how much scope local authorities have felt they had (or wanted) to shape the CLAC/N in this way. 

We recommend that action be taken to encourage and support local authorities in shaping local CLAC/Ns.

Other funding 
• Most of the not for profit providers we spoke with, and the majority on whom data is available, have multiple sources of funding. As well as the local authority and the LSC, providers are supported by trusts and foundations and the Big Lottery Fund. As funders increasingly move to contracts and commissioning, rather than grants, providers are less and less able to cross-subsidise work for one funder from other funding. This exacerbates the difficulty of supporting social policy, second tier and preventative work (see above), none of which are funded with legal aid. It also makes it difficult for providers to carry work in progress (see recommendation above). 

• Another concomitant of multiple funders is the burden of administration which different reporting and monitoring systems create. We were repeatedly told that the fixed fee system creates a significant additional burden for both not for profit organisations and solicitors’ firms (see recommendation above). 

• We have attempted to identify levels and trends in other sources of funding, but this has not proved possible at an aggregate level. Although some data is available on local authority funding, it is not reliable. Trust and foundation funding is likely to be reduced in the recession, and there is said to be increasing competition for such funding as public funding becomes harder to obtain. 
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