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Sir Ian Magee CB
Ministry of Justice
102 Petty France

London SW1H 9AJ
10th December 2009

Re:
Review on the Delivery of Legal Aid

Dear Sir Ian,

Thank you again for your time to meet us and hear our views. We provide a summary below of the key principles we raised on behalf of Law Centres. As promised, we also annex a response from Law Centres to your two key questions. 

Principles for the Delivery of Civil Legal Aid
:
Based on our experience over 40 years of providing legal assistance to poor, disadvantaged and marginalised people, we put forward the following principles for the delivery of legal aid at our meeting. These were also raised at a roundtable of justice leaders which we co-hosted with the Ministry of Justice and the European Commission, prior to the EU Justice and Home Affairs Council.

· Separate the civil legal aid budget and its administration from criminal legal aid. While this measure alone would not ensure  nor protect sufficient funds for Social Welfare Law it would help to clarify the budget for this area of civil legal aid and would enable more informed decisions by stakeholders in relation to the funding requirements for Social Welfare Law. It might also be worthwhile considering accounting for Family Law Legal aid separately as Family Law is the costliest area of civil legal aid. 
· Return to prioritizing outcomes for clients, based on local needs analysis which supplements national priorities but is not subsumed by them.
· Flexibility within the contract aligned with client outcomes to enable response to emerging trends in client needs.

· A stable procurement process and contract management system. One of the main difficulties for legal aid providers over the last 5 years has been the number and extent of changes to the system. 

· A public (not sub-contracted) legal aid agency at sufficient arms-length from government, protected from adverse effects of government changes, and which promotes equitable access to justice in tandem with civil society organisations.
· Promotion of the local ecology of legal aid provision, supporting a range of services to meet local needs, and promoting innovation and collaboration.
We look forward to furthering dialogue on these principles.

Yours faithfully,
	Nick Woolf, Chair.




Review on the Delivery of Legal Aid Review

Annex :  Responses to Questions from Sir Ian Magee

1) What works well, and less well in your interaction with the LSC, Ministry of Justice and other Government departments?
1.1
Interaction with the Ministry of Justice

Law Centres have good relationships with Ministry of Justice officers and staff at national and local level. At national level, we appreciate strategic discussion regarding the review of local advice, the need for policy revision, and a recent broader dialogue initiated with other UK justice sector leaders and the EU on access to justice. At the local level, examples of interaction with the Ministry of Justice, which Law Centres cited, include court users groups, and clients’ support for the new regional Administrative Court in Manchester. In addition, a pilot scheme on repossessions with local partners was highlighted as an example to emulate given its flexibility to be tailored to local needs, reasonable grant management processes, and an emphasis on partnership to achieve outcomes for the homeless. Finally, there is enthusiasm to see a return to regular interaction between providers and court managers.

1.2
Interaction with other Government departments

Law Centres are appealing for a cross-departmental approach to the provision of free legal services. The recession has made this more urgent. An overarching policy is required recognizing the contribution that legal services from organizations like Law Centres can provide to key outcomes for other Government departments including health, education, and poverty reduction. This needs to be reflected in departmental budgets. 

There is a general thirst to address what is perceived as a decoupling of local and national policy, strategy and implementation mechanisms. What is required is a national approach to developing strategy based on locally assessed needs which reinforces a realistic outcomes-driven approach. This must be backed by adequate and linked local and national budgets.
It would be useful to engage stakeholders in the Institute of Government’s research into coordination between different departments “Reshaping the Centre”. We agree with the view of Sir Michael Bichard that “joined-up” government has not worked yet, and that the dominant ethos of targets, management competence and delivery would not suffice
. 

1.3
Interaction with the LSC

Law Centres support the existence of a legal aid agency that is a public body at arm’s length from Government. Many LSC staff are clearly committed to improving legal aid. We are active in the Representative body. We have found the LSC responsive to our recent calls to adjust New Matter Starts for immigration and asylum for the London area in response to the evidence of need for more immigration new matter starts within London. Relationships with many local relationship and account managers are candid and constructive, and discussions can be sympathetic to the need for flexibility in line with local trends. However, Law Centres believe that a relationship of trusted partnership could be promoted, for example, by engaging them in modeling levels of service in bid zones. There is often a discrepancy in the interpretation of rules and guidelines between Account and Relationship Managers nationally and locally. There is an increasing sense that interaction with the LSC no longer feels as if it is about a shared aim to improve access to justice but can now be characterized as a supplier / provider relationship where contract performance is key.

The areas below are among those that do not support good interaction.
1.3.1 The Fee Structure. 








        This creates perverse incentives.  It is completely at odds with other government policies, which aim to help the most vulnerable, and/or cases that will have the most impact.  It does not support partnership work and added value, yet other agencies want to refer to us their hardest cases. The structure needs to accommodate additional costs for outreach work, and more time-consuming work for especially vulnerable and hard to reach groups, including children and young people.  Many problems emanate from a system that emphasizes the number of matter starts, and counting individual acts of assistance, rather than enabling client-driven tailor-made outcomes. 
1.3.2 Inadequate support for the most vulnerable

Law Centres are noticing a worrying trend between the rhetoric of both the Ministry of Justice and the LSC regarding specific support to vulnerable and hard to reach clients, and the will and capacity to support its implementation. Some relationship managers support outreach sessions but this is not common.

1.3.3 Monitoring and Reporting requirements
The costs related to monitoring legal aid contracts are disproportionate to the value of the contract. It has been estimated that the administration of the monitoring requirements can cost up to £25,000 for an average-sized Law Centre. Law Centres are constantly asked to provide more data supplementing reconciliation information provided via the online system and the CWRF form.  This is as a result of the LSC's data problems, yet it is providers that are bearing the cost. Many requests for more information result from errors in the LSC’s data. Coding is complex, and often rejected by the system. The bulkload spreadsheet is clumsy. Filling in an APP8 form to apply for a costs extension requires at least four lengthy cost calculations, and the duplication of data contained in the certificate. The emphasis on matter starts is pointed to as a main culprit in causing onerous bureaucracy.
1.3.4 Systems for Exceptional Cases 
The system for reporting exceptional cases seems onerous, given the high success rates. The system for crediting exceptional cases is slow and the online system does not provide an easy check as to which agreed exceptional cases have actually been credited.
2) How can legal aid services be provided differently at local level? How do we set up a system to ensure accountability and how do we measure it?
 

2.1 
Align Local Strategic Partnerships with LSC procurement plans
This could be a core component addressing what is perceived as a decoupling of national and local policy, strategy and resources, and weak attention to assessed needs. Related to this is the need for Advice to be given greater prominence as a national indicator instead of only being art of health and safe communities indicators. For example, the government has calculated that there was better access to in-work benefits. However, the LSC has stopped providing welfare benefits New Matter Starts in inner London, reducing the opportunities to add value to LAA funds to reduce child poverty. One idea suggested is a model where basic provision is based on the Legal Services Commission needs model, but there is some top slicing of funding that goes into the Area Based Grant to allow LSPs to reflect local need. 
2.2 
Joined up Services

Many Law Centres have made strenuous efforts to co-ordinate advice provision locally and have put time and effort into making local advice partnerships work. This supports the Legal Services Commission aims around joined up advice but no ‘credit’ is given by Legal Services Commission for this work. Many Law Centres also are delivering The LSC’s agenda by providing the full range of social welfare law advice. Although the SWL tender documentation is yet to be published, it seems likely that it will be fairly simplistic like the immigration documentation, simply because of the timescales involved. If this is the case there will be no opportunity for these efforts to deliver joined up comprehensive advice services to be recognised, and the procurement approach could dismantle some of the progress made on this agenda to date if this is the case.
2.3
Provide Incentives to Effective Local Authorities

Research has demonstrated that poor administration causes the much of the legal aid needs in social welfare law. Local authorities that are responsive to legal service providers’ concerns about systemic issues, should be supported. Incentives for local authorities who perform well could be widened to public bodies within the LSP (health and Job Centre Plus both have a role to play in the reduction in demand for legal advice). This could be linked with local commissioning of advice services that builds in feedback to public bodies from advice agencies and which recognise that advice providers are valuable in the quality circle of improving public services.
2.4
 Resurrect Innovations during the Recession and Beyond
Resurrect the Partnership Innovation Budget to support practical partnership and innovation on the ground, proactively responding to the recession. Organisations successfully supporting hard-to-reach groups need to be encouraged. Support is required to monitor, measure, communicate and address trends in client need at local level. 
To support “joined-up” government, (see 1.2), a budget could be composed, for example, of contributions from the Local Authority, health service and LSC. Spending policy could be adjusted every three years by engaging the three partners on social priorities with other stakeholders such as the legal services and social care voluntary groups, the court/tribunal service and NHS trust about social priorities for deploying this. 

Flexibility is needed to address emerging needs. For example, providers should be able to switch between areas of Social Welfare Law to respond to needs as they arise, within a flexible contract. In sum, the procurement model needs to be addressed to promote these and other suggestions in this section.
The following are examples from Law Centres of the kind of innovative and recession-proofing projects which need to be replicated and expanded: a project employing a community care and disability benefits expert at a Law Centre to work with front line staff providing advice on personalisation of care services and local Disability Support organisations, and to provide expert representation on appeals or reviews; a family law firm to undertake a weekly outreach advice surgery at a local resource centre for victims of domestic violence; a duty advice scheme at the Magistrates court on council tax liability order day and/or debt counseling for those whose homes are at risk of mortgage possession but who don’t meet eligibility for legal help because of the notional “capital” bound up in their homes.
2.5
Link Local Needs to Local and National Response

Partnership needs to be strengthened in tracking, measuring and communicating emerging and on-going trends in client needs regarding social justice, locally and nationally. A strong democracy tracks this as a core component of human rights provision. Public legal education, and human and child rights education is a necessary prerequisite, and should be a core strand of the legal aid package. Empowering civil society organizations to support existing and potential clients, and the general public, to engage with Government and Parliament on social justice, must be the basis to adjust policies, strategy and structures. This engagement needs to span several Government ministries to support a “joined-up approach” (see 1.2). Law Centres promote this approach to tackle child poverty, social exclusion, and unemployment.

2.6
Review the Fixed Fee 

Law Centres argued strongly against the introduction of the fixed fee for legal help matters, believing it was a “one-size-fits-all” solution that would destabilize specialist providers and introduce perverse incentives to cherry pick simple cases to the detriment of the most disadvantaged. Nothing we have seen in the two years since its introduction has reassured us that these dangers are not real and compelling. We would prefer a return to an hours-based contract, as we believe this delivers better value for public money. At a minimum, there is a need to reduce the threshold for exceptional claims to twice rather than three times the fixed fee. Graduated fixed fees ought to be reintroduced. In addition, providers that deliver a significant volume of successful “exceptional” work should have their claims assessed on a sample basis, rather than each one. 
2.7
Strengthen Quality and Accountability through Peer Review

The introduction of the Quality mark, especially at Generalist level was one of the few positives that have come out of the LSC since 2000. Peer review, one of the most respected methods of assessing quality (and, a methodology which is, generally, respected by the profession) is also being eroded due to cost considerations. 

2.8
Intentional Outreach to the Hard-to-Reach and Most Vulnerable

Adequate need assessments and equality impact assessments demonstrate the necessity for intentional approaches if there is to be equity in legal service provision. Contracts can only meet their objectives if they support outreach as a matter of course, as well as other community development work (eg.training key referrers such as children’s officers, keyworkers, and youth advisers). 
 
2.9
Equalities Impact Assessments

We believe that this is a core component of quality access to justice, but often overlooked due to lack of resources. It has also often become a perfunctory exercise, so the true impact of the LSC reforms and contracting is not adequately considered. This supports access for the hard to reach. Assessments have demonstrated that for example, under 21s are excluded from legal aid services unless there are projects specifically targeting them, preferably face-to-face services. Without conducting these assessments, access to justice is not universal.

2.10
Support Volunteering

There needs to be ways created to jointly implement the national policy on volunteering, with designated funds.

2.11 Support training of new social welfare lawyers

The LSC’s training contracts have been a valuable source for producing the next generation of social welfare lawyers. This scheme should be expanded and further promoted.

ENDS.

� These principles are underpinned by recent Law Centre research:


The Socio-Economic Value of Law Centres, LCF October  2008


Rights within Reach, Developing Effective Legal Advice Outreach Services for Young People, Law Centre Federation and Youth Access”, July 2009


Time Well Spent: the Importance of the One-to-One Relationship between Advice Workers and their Clients, Council on Social Action, November 2009. 





� Sir Michael Bichard, Chief Executive of the Institute for Government, speaking at the Guardian’s public services summit, February 2009.
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