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By email

12th October 2009

Re: Ministry of Justice consultation – Refocusing on Priority Cases

Dear Ms Banks,

Thank you for the opportunity to present our views.

Law Centres concerns have been communicated through Advice Service Alliance’s submission, and we also endorse the submission sent by LAPG. North Kensington Law Centre and Carlisle Law Centre have also provided full responses to your questions.

We have particular concerns regarding a) the consultation process itself, b) the suggestion that opponents make representations before legal aid is granted, and c) (question 16 of the list of questions for response), legal aid for non-UK residents. 

a) The Consultation Process
The original consultation paper lacked clarity regarding non-UK residents ( see c) below), and clarity regarding exceptions.

The exceptions, regarding “children cases” for example, need to be clarified.

b) Consistent tests should be applied based on the merits of each applicant’s case rather than allow the provision of legal aid to be prevented or delayed by the possibility of representations by opponents.

c) The notion that legal aid and therefore access to justice for all people who may not lawfully be resident in the UK is likely to result in vulnerable people being placed at greater risk, and raises Article 6 concerns.
We do not feel that it is possible to give a full answer to question 16 unless the proponents spell out, in considerably greater detail

· The types of cases that might be caught and

· The type of cases that would be excluded. 

For now we comment that  - 

1.  those without residential status (including those from the new EU with guaranteed  ‘freedom of movement’)  are the most vulnerable of our clients, and most in need of the right to challenge public authorities;

2. What constitutes ‘residence’ ie ‘habitual residence’ or the ‘right to reside’ is  precisely the issue in many significant legally aided cases, such as one case proceeding at present to the Supreme Court. Should the right to legal aid depend on such uncertain and constantly contested categories? 

3. We welcome the recognition of exceptional proceedings to be exempt such as housing and immigration/asylum cases; but add that the threat of imminent  homelessness is also an issue in eg asylum support and community care cases which do not seem to be covered by your list of exemptions.  

4. This proposal will impact in employment, for instance, on victims of human trafficking seeking legal redress. 

The UK ratified the Council of Europe Convention on Action against Trafficking in Human Beings on 17 December 2008. By Article 15 of the Convention the UK government is required to ensure the victims have a right to legal assistance and free legal aid under conditions provided by its internal law in order to make compensation and other legal remedies accessible to victims. The victim must be ensured a right to compensation. 

We bring a number of cases for victims of trafficking into domestic servitude. Some of these clients have been trafficked outside the immigration rules, eg a 14 year old girl brought illegally into the country for domestic servitude (two years of unpaid work, serious physical abuse, and being locked in the family house). 

When such victims escape, they are, perforce, illegally resident. 

The employment tribunal can be an effective means of enforcing victim’s rights (notwithstanding their illegal employment), of obtaining compensation and can be an effective sanction and deterrent for traffickers. Legal aid is necessary for appeals from the employment tribunal to the EAT. Such appeals are disproportionately likely in cases based on such complex law and facts. Without the ability to appeal to the EAT, the victims would not enjoy effective access to justice. 

Yours sincerely,

Julie Bishop

Chief Executive, Law Centres Federation.

Jane Backhurst

Director, Policy, Campaigns and Communications

Cc: All Law Centres. 
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