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General introduction to Law Centres
The first Law Centres were established in the late1970’s in response to the failures of private practice legal aid solicitors to address social welfare law issues - their focus being on family and crime.   Law Centres were based in areas of high deprivation and focused on the areas of law that impact upon people living and working in poor and rundown areas.
Law Centres are community based and employ lawyers and other specialist caseworkers to find solutions to individual and community problems.  They are independent and are members of the non-for-profit sector.  Housing has always been a key area of work for Law Centres along with their other traditional areas of work, such as immigration and asylum, employment and welfare rights.  They have been at the cutting edge of developing new areas, such community care, education and mental health.  The aim has been to provide an holistic service.

Individual casework and action on behalf of a number of clients is only part of their work. Law Centres also carryout community legal education, often linked to a particular common problem experienced by clients in the neighbourhood.  They are a community resource and work closely with other providers of services, including the advice sector, the voluntary and community sector and statutory bodies offering support, guidance and training.
There are around 60 Law Centres in England, Wales and Northern Ireland. They are funded by the Legal Services Commission for work that falls within the legal aid scheme.  They are also funded by local authorities, although funding from this source remains precarious. They also attract funding from some charities for ‘project’ work, such a work with young people, refugees or disabled people.   Much of the work of Law Centres focuses on discrimination work and some Law Centres are supported by the Commission for Race Equality and the Disability Rights Commission.
Law Centres link their work to tackling social exclusion and to helping regenerate deprived areas.  They work towards improving the well-being of people, whether this be at a local level or nationally – taking a strategic approach and looking to solve problems for as many people as possible. They promote equality and human rights and hope to play an important part in providing a grassroots legal service on equality issues when the Equality and Human Rights Commission is set up in 2007.

Law Centre approach to resolving problems
Law Centres look to finding solutions to problems experienced by the community at large as well as those experienced by individual clients.  They look for the ‘root causes’ of problems.  They look at emerging patterns of problems.  With this knowledge they examine and explore underlying issues and consider the range of options available to resolve the problem. 

Some examples:
“A large London council estate was grossly infested with cockroaches, and had been so for many years. The Law Centre took a case on behalf of one family. The court found that the local authority had been negligent in failing to deal adequately with the problem.  The individual tenant was awarded substantial damages.  Immediately following the decision, the Law Centre began work with the local tenants association, other local advice centres and local councillors to ensure that everyone on the estate made claims for similar amounts of damages. Claim forms were produced: leaflets, posters and public meetings informed people of their entitlement. Many made claims.”
This is an example of what was called a ‘Class Action”.  These “concern a number of individuals with private or personal rights that they wish to enforce against a common opponent.”
 Because of the pressure to increase the number of cases taken on, this work is not so common now, but clearly is a very effective way of getting results at minimum cost.
“Following a number of complaints by tenants, a Law Centre became concerned about a serious pigeon infestation on a local estate.  The council claimed that is was the responsibility of tenants to clean the balconies without providing any guidance as a safe method of cleaning and the health risks involved.  The Law Centre wrote a serious of reports and held meetings with the senior environmental Health Officer in charge of pest control.  However, the council took no action, so the Law Centre ran two test cases under the Environmental Protection Act to show that the council were responsible for pigeon nuisance – the first time that the Act had been used in such a case.  One case settled and the other went to a 13 day trial. Whilst the case was not proven beyond reasonable doubt, the Magistrate urged the council to work towards a practical solution to the problem.
The plight of the tenants on the estate and the serious health risks had a lot of publicity and as a result the council pledged to work with other local authorities on the introduction of a law to prohibit feeding on areas under council control.”
This is an example of the impact of taking on test cases. Whilst the case was not won, it highlighted the need for matter to be resolved. Most local councils now have policies in place. In 2004, for example the Association of London Government issued a Code of Practice
 on bird proofing measures.  
“A Law Centre was contacted by a local tenants association after several families had complained of dampness and mould growth in their council houses.  A questionnaire was circulated and it was discovered that 80 families had suffered similar problems; the damp and mould had caused damage to their health and possessions. The Law Centre obtained independent evidence and demonstrated that the damp was caused by lack of adequate heating, ventilation and insulation, coupled with poor structural design. It was not the result of the tenants’ lifestyles.  A compensation claim was submitted to the council and a test case was taken up.  The council pleaded guilty and undertook to carry out a programme of remedial work. 
Tackling disrepair and damp often needs a combination of skills. Law Centres are able to provide poor communities with a range of technical expertise to which they would not otherwise have access.”

Housing law in the early eighties was still in its infancy and the law of disrepair underdeveloped. It was a key part of Law Centre housing work.  Despite that fact that there is less public sector housing now
 and much work has been done, housing disrepair is still a major part of Law Centre casework services
. As a Law Centre commented, “There is an increased reluctance to carry out any major works to a property unless it forms part of block funding from central government to carry out improvements to an estate or unless forced to do so my court action or the threat of it.”   Another Law Centre reports, “the picture is yet bleaker with private landlords. We have encountered a number of cases where the tenant had suffered serious damp and mould and the landlord had refused to take any form of action and appeared to actively resent the idea that they should have to spend money on the property.  The common reaction is simply to take possession proceedings against the tenant to evict them from the property and then to relet without remedying the disrepair.  Another concern is the ignorance of some private landlords about the need to take possession proceedings where a client has rent arrears and simply threatens to change the locks if the rent is not paid.”
Another Law Centre comments that disrepair, “can cause misery to tenants and, more seriously, can contribute to certain health problems such as asthma. The housing team acts for local residence with repair problems, from negotiating repairs to taking action against landlords in the courts for specific performance and compensation.”  This work is part of an overall strategy to combine legal work with strategic community and policy work.  As an example,

“We continue to assist tenants with disabilities who need to move.  However, where the client is part of large household, the council’s transfer route can take years, even where a priority one medical need has been identified.  The group are attempting to address this problem firstly by making the council aware of policy failings and making suggestions to improve matters, and secondly be using community care law to ensure that social services use all their powers to access accommodation for these families.”

“The Law Centre has prioritised the provision of advice, training and assistance to local front line agencies. We have provided a series on one-day free training courses to local advisers on, for example, Allocations and Homelessness and Housing and Racial Harassment.”  

Possession proceedings make up a large proportion of Law Centre housing work.  One Law Centres describes their approach:

“*
We act for occupants threatened with possession proceedings - attempt to persuade landlords not to start court action.

*
We help occupants to defend proceedings once they have been issued - seeking to avoid any possession order, immediate or suspended.

*
We help occupants avoid enforcement of possession order that have been obtained - by assisting them with applications to the court to stop evictions.”

An example of how Law Centres try to persuade landlords not to start court action is below:
 “The Housing Team at a Law Centre campaigned for an amended Rent Arrears Recovery Procedure to be adopted by the council (this was prior to the Rent Arrears Protocol). The Law Centre had identified the fact that the council were taking possession proceedings unnecessarily against many tenants.  Often rent arrears had arisen because of a lack of liaison between the Housing Department and the Housing Benefit Department, leading to tenants building up arrears which in fact were not due.  Further many tenants taken to court were entitled to income support and the council could have applied for direct deductions from their benefits to recover the arrears, to avoid the necessity of issuing possession proceedings.

The Law Centre prepared a draft Rent Arrear Recovery Procedure and held a series of meetings with senior officers in the Housing and Legal Departments to agree the final form.  The new procedure ensured that no tenant in receipt of income support would be taken to court,  that there was improved liaison between the Housing and Housing Benefit Departments, that all housing officers were provided with welfare rights training to enable them to maximise tenants’ incomes, to make claims for housing benefit at the earliest possible time and to calculate with the aid of benecaluators what the liability for rent would be prior to the assessment of their housing benefit claim.” 
This is one of many examples of Law Centres working together with local councils on procedures that help clients and the council.  This type of procedure has proved to be a very effective way of avoiding court action.

Law Centres recognise that there are groups of people who share common problems, such as those most likely to experience harassment and discrimination. They also recognise that at different ages, people are more likely to experience particular problems, for example, the elderly and young people.

Some Law Centres have set up specific units to assist young people.  One project, Streetlegal has focused on three basic human rights for children and young people: housing, education and protection from abuse.  “For many young people these rights are inextricably linked and the loss of one can quickly have a cascade effect whereby housing, welfare, and education are lost in rapid succession.” 
“Homelessness can make children and young people extremely vulnerable to abuse, illness, drugs, prostitution and crime. Most young homeless people we have seen at Streetlegal have found it impossible to continue attending school or college when they do not know where they will be sleeping, showering or eating from one night to the next.

“In all Streetlegal’s casework we are keen to help not only the individual clients that come to us, but also have a wider impact on local policy and practice.  Streetlegal is keen to build strong links with the council at a senior level with a view to campaigning for increased vigilance in applying existing policy, supporting good local practice and changing it where it is failing.”

In another example, a Law Centre worked in partnership with a People’s Rights Project to hold welfare rights and housing advice sessions at local schools, advising and assisting parents and carers.  The project was funded by the Legal Services Commission, through their Partnership Innovation Budget for three years.  

An Impact Report on the Project commented:

“It was noticeable that the families who used the service had often not accessed advice previously and, despite presenting with one problem, they often had numerous other issues that had to be dealt with.  Here partnership was invaluable - having an experienced welfare rights advisor on hand allowed people to receive an holistic service.  In almost 57% of the cases the advisor was able to take some direct action either to prevent homelessness, remedy disrepair or obtain suitable alternative accommodation for families.  Although 43% of time was spent advising on local housing policies, mainly in relation to transfers, many parents left the sessions feeling more empowered about what their legal rights were, even if no intervention could be achieved.  This is an important factor as advising families realistically helped them to consider alternative options.  

“The difficulties experienced by so many service users in accessing other provision, combined with the particular barriers which they experience through issues such as language, mobility and disability, mean that the project assisted families who would otherwise have “fallen through the net” with serious adverse effects on the household and on the children’s educational attainment.”

Many Law Centres are based in areas where there are older properties. A Law Centre reports, “Redevelopment by landlords is often a way of removing regulated tenants, many of whom are elderly.  What can start as a problem with repairs can develop into a full blown battle to save a tenant’s home.  The council serves notices on the landlord to carry out repairs.  A number of consequences may follow: the landlord may serve a Notice to Quit. If the work cannot be done with the tenant in occupation, a stalemate can arise. The landlord may persuade the council to hold off saying that s/he will do the repairs, or the property may be sold. Pressure is then put on the tenants, including threats and proposed buy-outs for derisory amounts of money.” 

The Law Centre in this case made a number of recommendations based on their work which would benefit elderly clients in this area:

*
Planning decisions should take a greater account of the need to preserve rented housing

*
Providing temporary accommodation for elderly private tenants while works are carried out by small landlords

*  
More tenancy relations offices to advice on harassment and

*
Restoration of an over 50s quota.

Another area of work has been assisting elderly home owners.  A Law Centre reports:

“We have cases where elderly clients who were home owners had got into financial difficulties through illness or bereavement and had sold their homes to companies who had advertised to buy their properties and rent them back to them.  The only means of then paying the rent to the new landlords was to claim housing benefit.  Housing benefit was refused and our clients faced being homeless.  The Law Centre challenged the housing benefit decision and these were overturned allowing our clients to remain in the homes they had occupied for most of their lives.”

The same Law Centre also commented, “the housing team continues to be concerned about clients who obtain housing advice from organisations that seek only to make a profit.  Many of these companies contact people by leafleting homes or doorstep calling.  The Law Centre has seen an increase in the number of people who have taken out insurance or signed loan agreements in order to fund disrepair cases, only to find themselves in debt.”
Duty Solicitor Schemes
Law Centres have initiated and taken part in Duty Solicitor Schemes for many years.  Back in November 1983, the LCF reported on a number of Law Centres setting up county court duty solicitor schemes.
  We wrote then,
“A very successful scheme is run in Bloomsbury and Marylebone County Court (now the Central London Civil Justice Centre), where the work was divided among several Law Centres…. The scheme has attracted praise from judges and court staff, who now see the duty scheme as an essential part of the procedure, ensuring greater standards of justice, and substantially saving court time.”
In 2001 the Legal Services Commission piloted 13 schemes spread over the country. Five Law Centres took part.  Various research projects have shown the value of the schemes.  Research in 1996
 showed that many defendants in possession cases do not attend court, while those that do are unlikely to have sought advice prior to their hearing. It also found that Duty Schemes provided invaluable personal support and guidance on the court process and helped defendants achieve more favourable legal outcomes. 

As stated by the Legal Service Commission in their report of the pilot in July 2004
, Duty Schemes are not an alternative to mainstream advice services. “The best option for any defendant in a possession case is to seek specialist advice well in advance of the hearing.  However, for the many defendants who fail to access advice prior to attending court, Duty Schemes offer a valuable emergency service. In addition to providing immediate advice and representation to defendants at court, Duty Schemes can also respond to unmet legal need… This benefit is support by the finding of the ‘Legal Services Research Centre Periodic Survey of Legal Need’ conducted in 2001, which showed that individuals facing the threat of repossession are highly likely to be facing a range of other related legal problems.”
A priority for Law Centres is encouraging tenants to seek advice before reaching this critical stage.  However, as noted in the LSC report many defendants do not attend court and describe some of the barriers people face.
  This includes landlords or Housing Officers persuading tenants that they do not need to attend the court hearing when they have accepted a suspended possession order.  “Tenants often do not understand that they should seek advice on the types of orders available or find help with dealing with their debts or other associated problems.”  
Law Centres are concerned with making sure that all disadvantaged groups receive advice. During the pilot above, a Law Centre noticed that the level of ethnic minority clients was lower than their usual client base.  In an attempt to improve the numbers of ethnic minority defendants attending court they translated a leaflet about the Duty Scheme into four ethnic languages: Bengali, Gujarati, Punjabi and Urdu. The leaflet was distributed with the court summons and they worked with all local Registered Social Landlords to persuade them to distribute the leaflet when they send out notices of intention to seek possession.  They also made direct contact with various local organisations including the West Indian Community Centre and Muslim Resource Centres together with local mosques and temples.

More recently the Law Centre reported that they have a new team dedicated to helping tenants pay their rent in time to reduce rent arrears and report that evictions by a Council’s Housing Group have dropped more than 40% in just 12 months.  The team involves a local Housing Group and the local CAB. The Law Centre has been attending arrears interviews at the pre-issue stage. 
They are also piloting a service where the Housing Group text tenants on their mobile phones asking them to call the Law Centre for independent advice. They have also had an advert on local radio, aimed at reaching young people, in a rap style. It’s being played every hour for a month. Posters in toilets in clubs and pubs to reach young people are also being piloted to encourage people to attend court.
The Law Centre says of the project:

“Prevention of evictions is one of the main goals of the Housing Team at the Law Centre and, traditionally, we have represented housing association tenants in court to try to achieve this goal. We are very pleased to be able to work together with the Housing Group to offer independent advice to their tenants at a much earlier stage in the arrears recovery process. Our experience is that assistance at an earlier stage is more likely to offer solutions that are sustainable, and involvement with tenants before their case reaches court is a much less traumatic process for them.”
An example of another project is a Law Centre who set up a ‘Possession Prevention Project’
with an Advice Centre in 2004. The project aims to reduce eviction in the borough through early intervention and increased access to advice and policy work.  It has trained nearly 50 individuals from various community and advice agencies in preventing evictions.  “The aim is that these workers will be able to identify persons at risk of eviction and intervene at an early stage as a result of their training or refer the tenant for more specialist advice and support.  The project works closely with the local Housing Lawyers’ Group and has implemented an electronic referral pilot to assist in the efficient take up of cases.

The project worked with the Community Legal Service Partnership in preparing an advice leaflet for residents and will be working in partnership with them to design a leaflet detailing advice agencies specialising in Welfare Benefits, Debt and Housing.  This will be sent to tenants faced with possession proceedings/eviction.”  The project has increased awareness of the Duty Scheme amongst court users. This has been done by providing new information posters in the court and meeting court staff to promote and monitor the scheme.

The project has been carrying out policy work and has attended meeting of local housing forums. Contributions were made to the council’s Housing Strategy which will be effective for the next five years.  The project drew attention to unlawful practice in respect of the way Housing Benefit appeals were being dealt with and hopes to influence the council’s rent policy.  

Not all possession proceedings are issued on the basis of rent arrears. As one Law Centre report “We have noted a recent marked increase in the number of possession proceedings issued by the Council and Housing Associations on the basis of alleged non-occupation an/or sub-letting, often on flimsy evidence”
Homelessness

For most Law Centres homelessness is also one of their main areas of work. Law Centres advise clients on applications to be rehoused as homeless and where necessary challenge the decisions made by council’s Homeless Person’s Units through internal reviews and where applicable, to the County Court.

Homeless people are the most socially excluded in society.  Problems and in particular a cluster of problems have been left unresolved which has resulted in destitution.  Early intervention to avoid homelessness is crucial.  Even though there are ‘priority need’ criteria to guide councils, some vulnerable people are not included, such those who vulnerable for physical or mental health reasons.  Law Centres help such applicants for housing at review hearings. 

Many Law Centres report on the problems of Assured Shorthold Tenancies.  One Law Centre, for example report on local housing associations issuing possession proceedings under Section 21 Notice procedure which means an Order for Possession can be obtained without the need to prove grounds or reasons. “This procedure is used even where the “motive” is arrears of rent and the result is that tenants lose their security and remain on in the temporary accommodation as “tolerated trespassers.” … As a result a high proportion of the Law Centre’s housing work involves homeless clients and trying to ensure that they are not evicted from their temporary homes.  In 2001 we drew up a “Pre-Eviction Protocol” to be used by local housing associations and we have been lobbying the council since then for the Protocol to be adopted.”

Law Centres aim to reach out into their communities to provide advice and assistance.  Many have specialist housing advice telephone lines, and offer advice on their websites.  Many hold sessions at local community centres, tenants associations and advice agencies and arrange home visits when needed.  They also aim to employ when possible, lawyers and caseworkers who share the same languages as those who visit the Law Centre for assistance.
Overview of the Issues Paper

Our concerns about the paper are reflected in the response submitted by the Advice Services Alliance (ASA).  The Law Centres Federation is a full member of ASA and supports their response.

The point was made that research is needed to establish what kinds of housing problems people have and the extent to which existing procedures are able to deal with such problems.  Secondly, ASA suggest that it would then be possible to decide where the major problems are that need to be tackled.  

We hope from the examples we have provided above, the Commission will have additional information about the range of housing problems encountered and action taken by Laws Centres. 

The example in the paper of the action a Law Centre takes to assist client “T” (2.3 (12)), “If she goes to the Law Centre, they may suggest ways in which she might start proceedings against the local authority relating to the condition of the flat” implies that Law Centres look to litigation as the first resort.  Law Centres seek to empower and work with clients to consider all the options open to them.  The paper recognises that Law Centres do already provide a ‘triage plus’ type service at the end of the paper (p.119).  We agree that many CAB workers and trained volunteers provide excellent housing advice.  Law Centres however, as employers of lawyers are able to bring additional skills to the ‘triage plus’ service.  Their legal knowledge, expertise and judgment enables them to provide expert diagnostic advice at an early stage that helps to stop problems escalating.  Whilst it may be an unpopular view, the ability to take legal action that can incur costs to the other side, does act as a deterrent to local authorities and private sector landlords.  Law Centres are also able during court proceedings to negotiate with council lawyers and arrive at amicable settlements.  Workers in Law Centres have expressed the view that in many cases, the ability to talk directly to council lawyers, who are familiar with legislation, speeds up the process needed to remedy the problem. 

Again we support the observation made by ASA that homelessness is a core issue as noted above where homelessness problems were reported as being a significant proportion of Law Centre work.

Issues and objectives (9.2)

The lack of equality of arms in the housing world is pointed out in the ASA response.  We support their view “that there is a huge discrepancy in power and resources.”  It is important for local tenants to have their own access to legal expertise to help redress this imbalance of power. Law Centres are there to help uphold the rule of law, to ensure that those in positions of power act legally, and ensuring that people have easy access to proper remedies when this does not happen.  The Law Centres Federation believes that the “system should aim to ensure that rights are respected and that legal action is only necessary in cases where there are genuine disputes as to the nature of those rights” as stated in ASA’s response.  We also believe that the key objectives for any system should be:

*
To ensure as far as possible that landlords and others honour their legal obligations

*
To ensure that people with housing problems - tenants and homeless people in particular - should have access to proper remedies where there is a failure to comply with legal obligations by others - especially landlords and local authorities

*
To ensure that the parties are on equal footing

*
To provide a system that is accessible, fair and effective, and that produces decisions which are enforced.
Provision of Information and Advice (9.5)

We hope that the illustration we have given above of Law Centre work shows the importance given to providing early diagnostic advice and information, and the importance Law Centres give to reaching ‘hard to reach’ groups. 

There is increasing information about housing rights on websites, such as CLS Direct and the Advicenow website.  These are important resources for those able to use new technology and for those who are more able to resolve problems themselves.  However, as noted in the Issues Paper there are many who are not aware or who are unable to access this information.  Law Centres are looking at alternatives, such as using text messaging for young people.  Legal education is an important part of all Law Centre’s work, although with more stringent LSC targets for casework services, this work has been jeopardised.  However, with funding from other sources, Law Centres continue to initiate innovative methods of reaching people.  The LCF is member of the DCA Task Force on Legal Education and believe that this important work is now being recognised and that it will eventually receive secure funded.  A problem in many cases is that this work is considered as a project and is time limited by funders.  Hence the innovative work, for example, that a Law Centre did in schools has now ceased due to the grant ending at the end of the three funding period.   Hence, experience gained of ways reaching people and helping prevent problems arising is lost.

The work that we have described also shows the importance of agencies providing an holistic service.  Law Centres have specialists in the main areas of law effecting ordinary people living in deprived neighbourhoods.  Their skills enable them to look for underlying problems and solve the root causes of problems.  The LCF welcomes the acknowledgement of this approach in the Issues Paper. 

General information about housing rights are important and certainly in theory should reduce the number of people calling for information.  The information though tends to be limited to general statements and advice, but does not, and is unable to take account of local issues.  Law Centres and other housing advice providers build up local knowledge of housing providers and their particular policies and procedures.  This personal knowledge helps considerably in negotiating resolutions to problems at an early stage and provides the information needed to work with the authority or landlord on practical ways of improving the provision of decent housing and services to clients. 

It could be said that the provision of more information, creates more enquiries and requests for assistance.  It vital that providers of information take into account the lack of access to housing advice on the ground and especially as has been reported by Law Centres, a reduction of private practice lawyers doing legally aided housing work.

Identification of Options (9.11)

We hope that the examples we have given show that Law Centres do look at all the options and do not only look to court solutions, as implied in the example in 2.43.  Court action is one of the solutions open to Law Centre lawyers and caseworkers and will only be chosen if all other remedies have been exhausted and that it is the decision is made by the Law Centre client.  
Transforming problems into disputes (9.12)

We fully support the response made by the ASA and would dispute the allegation that advisors, certainly in Law Centres, transform a problem into a legal dispute. It is as they point out equally, if not more so, that landlords transform problems into disputes by taking legal action against tenants, or by failing to comply with their obligations.  As shown in our examples, Law Centres have initiated ways for councils to avoid court action by working with them on protocols, such as the Rent Arrears Protocol and a Pre-Eviction Protocol.  Law Centre housing workers look at the full range of option and as said earlier only resort to court action as a last resort.  There may of course be instances where councils refuse or are reluctant to remedy a problem unless threatened with court action.
Values (9.13)

We broadly support the list of values, but again support the observation made by ASA that the system must not only deliver decisions but also deliver decisions that will be enforceable. 

Law Centres work with local advice agencies and with private practice to ensure that there as little duplication as possible.  Often as illustrated in our example, Law Centres work with others on local issues, such as on Duty Solicitor Schemes and with campaigns to improve services to tenants.  We believe that 2.12 (10) is misleading.  Law Centres have knowledge of all the options for dispute resolution and explain the choices to clients.  For Law Centres and others, it is the client who comes first.  

Impact (9.14)

By monitoring casework and by being accountable to the local communities, Law Centres serve, they develop an understanding of the key issues in their area – they have their ear to the ground.  This enables them to look for solutions to problems that affect a large number of people, whether that be homeless people, where the Law Centre would discuss the council’s homelessness policy with them, or tenants whose state is plagued with damp or asbestos, for example.

Whilst there is value in feeding back issues at a national level, it is often local policies and procedures that are at fault and need to be tackled at that level.

Law Centres and others try to work with landlords, explaining their duties and the responsibilities they have towards ensuring the well-being of their tenants.  However, this is not always successful, and we support the suggested list of incentives provided by ASA in their response:

*
Cost Orders

*
Exercise by the court of powers to require explanations from senior local authority staff

*
Monitoring of the Rent Arrears Protocol as part of independent performance monitoring of local authorities

*
The ability of judges to make reports directly to the heads of organisations

Failure to deal with the underlying problem (9.16)

As stated earlier, Law Centres look for underlying problems so that sustainable solutions can be found and long-term improvements can be made to the lives of clients and their families.  This was illustrated by the schools project where housing problems cascaded into other areas of life, such as the educational attainment of children.

The failings of the housing benefit scheme are well know and have been a source of many problems, which Law Centres have tried to tackle with local authorities.  The issue highlighted in 9.16 should perhaps have stated that landlords take court action against tenants without considering why the arrears of rent have occurred.  

Law Centres are able to provide an holistic service.  They employ workers in all the main areas of social welfare law. They therefore have their own experts on welfare benefits issues and they work together looking at problems in the round.  They are unique in that private practice tend not to have benefits experts on hand, and they differ from agencies like CABs who do not generally have lawyers specialising in housing issues.  

Lack of Comprehensiveness (9.18)

We illustrated the work that Law Centres do with regard to what was called ‘class actions’ earlier in our response.  

Law Centres focus on discrimination work in all the areas of social welfare law that they cover and have well known experts in this field working on behalf of clients who experience similar problems, such as dealing with racial harassment on an estate, or working on behalf of women who have been suffered domestic violence and who are unable to obtain housing as a homeless person.  In such cases that may involve discrimination or prejudice, the Law Centre will seek justice for the client and work with councils on how to avoid, or help lessen the chances of instances occurring in the future.  This type of work falls into what Law Centres call their strategic approach to solving systemic problems.

We do not believe that possession and homelessness applications should be provided in a single process for the reasons outlined by ASA.

Lack of Coherence (9.24)
As stated earlier, on the ground many agencies already work together knowing each others strengths.  This may be enhanced by the introduction of Community Legal and Advice Centres and Networks.  There are reservations about the future of good working relationships if competition is introduced which can drive a wedge between agencies competing for the same pot of money.  This can lead to agencies exaggerating their abilities and be reluctant to share information.  The Carter Review on the procurement of legal aid is expected shortly and may suggest this path for future provision.

With regard to expertise, all Law Centres have been awarded to LSC Specialist Level Quality Mark and aim to be classed as Preferred Suppliers in the coming 3 years.

Triage Plus (9.29) 

As noted in the Issues Paper, Law Centres could already be described to providing a ‘Triage Plus’ service plus they have the legal resources and expertise to take up cases.  We would of course welcome a more comprehensive network of Law Centres, say at least one in each county, borough and metropolitan area.  This would help with issues of people dropping out of the system because of being referred too many times to different agencies.

If ‘Triage Plus’ was limited to ‘signposting, oversight and intelligence’ care would have to be taken to ensure that there would be sufficient agencies with capacity to take on the work.   A recurring criticism in the system is said to be the problem of timely and appropriate referrals. In some instances this may be the case, however the overwhelming problem is that there are insufficient providers with the necessary skills.

Management Responses (9.30)

We support the view that it is important for mechanisms be in place to ensure that correct decisions are made by local authorities and landlords and that they carry out their duties and responsibilities in a fair and timely way.   

A plethora of performance management tools have been created for local councils in recent years and are continually under review.  The complexity of these has now been recognised and there are moves to reduce the number of targets set.  Central government encourages councils to adopt targets that reflect their own political ambitions.  Targets are considered at local level and where they are not compulsory, the council considers adopting other targets according to their own political persuasion or in response to say, audit commissioner’s recommendations.  

There is a tendency with target setting that the bodies trying to reach them, look to ways of achieving the target at the expense of all round service provision.  For example, the enforcement of target setting by the LSC has meant that more creative work to solve the underlying root causes of problems is threatened.  This is because it takes more time – the issue is often between quantity and quality.  As with the introduction of quality assurance in the publicly funded legal sector, following standard processes can in themselves become the most important activity and less attention is paid to the quality of the outcome for the client.

Short term problem solving does not lead to long term solutions. 

A suggestion, at a practical level, would be improved training for housing department officers.  Sadly, as has been pointed out, the case still remains that remedies to problems are frequently only found, after intervention.  While improving local authority procedures is to be welcomed, it is as ASA point out difficult to know if they achieve the desired effects.  For example, in January 2002, the Department for Transport, Local Government and the Regions published ‘Housing Disrepair Legal Obligations: Good Practice Guidance’ for local authority policy staff and for those involved in providing housing repair services including legal and environmental health officers. The Department added that many of the guidelines would be relevant to social landlords and private sector landlords. The guidance covers maintenance and repair, establishing good communications, monitoring, setting up complaints procedures about administration, and ensuring “effective and positive response to threats of legal action.”  With regard to the last area listed the guidance says that it should include “establishing good systems and procedures, and avoiding a defensive and adversarial response. Ensuring good legal support is available and used.”   Reports from Law Centres indicate that this guidance has not had a significant effect on the practices adopted by landlords, however as Law Centres do not cover the whole of the country, there could instances where it has had an impact.
As the guidance says housing is a basic human need and improving management processes is important but must be built upon a belief in rights and responsibilities and not be overly influenced by political interests.

Public Interest Groups (9.32)

We support the importance given to the value of interest groups.  Law Centres have worked closely with tenants associations for example, offering them support and guidance and thus enabling them to present their concerns to local councils.  

Law Centres have also encouraged people to join together when they share a problem in common.  They are able to offer the group advice on the options open to them to enable them to make informed decisions and represent their case.  Local people may wish to set up there own for formal group, in which case the Law Centre offers legal and other support – assisting them with issues such as company law, equal opportunities and fund raising.

Part of the strategic work carried out be Law Centres involves keeping up to date with local authority initiatives and attend when possible appropriate council meetings.  They are able to represent the views of the communities and highlight issues effecting tenants.  They are also able to suggest solutions.  In this way they also represent the interests of tenants and the communities they serve.
Ombudsmen (9.35)

The LCF believes that there is a place for using the Ombudsman and Law Centres consider referring the case to an ombudsman as one of the options available to clients. They are also useful for looking at the underlying causes of problems.  

In considering this option on behalf of a client, consideration is given to advantages and disadvantages that are listed in the response made by the ASA.

“The three main advantages of the ombudsman process are:

*
A power to investigate problem, which is not dependent on the confidence or articulacy of an individual in an oral hearing

*
The ability to investigate and identify systemic problems and propose remedies

*
The fact that the process is free to the complainant, who does not need legal representation.

“The three main disadvantages are:

*
The length of time taken to investigate, which precludes dealing with urgent problems such as risk of eviction

*
The low level of compensation and lack of immediate remedy for individual complainants

*
The lack of transparency in the ombudsman’s early dispute resolution procedure.  A large number of disputes are resolved through negotiation conducted by ombudsmen staff.  It is the ombudsman staff who decides whether or not to conduct a full investigation and publish a report.”

Mediation (9.38)

LCF believes that mediation should not be made compulsory and that it is limited to certain types of housing disputes.  ASA have given examples of the types of cases, saying that mediation is suitable, “in particular where there is an ongoing relationship which both sides value, and\or which it would be advantageous to preserve rather than damage.”  We agree with ASA “that mediation may be suitable therefore for neighbour disputes about noise and low-level anti-social behaviour, for example, or for some kinds of landlord and tenant disputes.  It is unlikely to be appropriate for more serious neighbour disputes involving racial harassment or threats of violence, of in disputes where what is needed is enforcement of rights by a weaker party against a stronger one.”
If mediation is to be used it is important they are experts in the areas of law being discussed.  A Law Centres who referred a client to mediators found that the process was time consuming and expensive.  
Adjudicating Housing Disputes: Court or Tribunal ? (9.40)
In 1986, the Law Centres Federation published, “Civil Justice & Housing Disputes – A Law Fit to Live in ?
  The report examined courts and tribunals in detail and looked at some aspects of a reformed County Court as a basis for a housing court.  It said, “We do not see that the proposals for inquisitorial tribunals can offer much hope of justice, even were such a housing strategy to be adopted.  We believe that adversarial courts, if made more accessible and procedures simpler, and if staffed by a judiciary that understood the problems of the homeless and the worst housed, could provide the basis for a more just system of resolving disputes.”
The LCF report considered tribunals and found four key areas of concern: the inquisitorial nature of proceedings; the fiction of equality and informality; the separation of the executive from decision-makers and practical problems, including the enforcement of orders.
Many of the issues covered in the Issue Paper were covered by the report. Chapters included “The Consumer as Plaintiff”, “The Tenant in Court” and “A New Housing Court”.  The paper is too lengthy to repeat here, but we have attached a copy for reference.
20 years later, the debate continues, but as tribunals have become more complex and as there is greater recognition that courts need to be more accessible there is a blurring of the options. Therefore it is easier to comment on what any procedure should include.  

1.
Housing justice requires a trained and informed judiciary.
  Judges need to be knowledgeable about housing and housing law as well as legislation relating to discrimination and equality rights.

2.
Access to advice and representation through the legal aid system. Representatives must be properly trained and accessible to their clients.

3.
The power to award costs when appropriate.

4.
Appropriate enforcement powers.

The procedure could benefit from being more inquisitorial and could refer appropriate cases to say, a housing ombudsman to carrying an in-depth investigation.
This above list has been submitted by the ASA and we support this and their views in relation to some of the other specific questions below. 

In answer to Questions 3 and 4:

“We are not convinced that civil and criminal jurisdictions should be amalgamated, or more closely integrated.”
In answer to Question 5:

“We believe that the mixture of criminal and civil law and procedures currently operating in relation to anti-social behaviour is wrong in principle.”

In answer to Question 11:

“We do not believe that the small claims limit for housing disrepair should be altered.”
In September 2005, a review was carried out of the small claims limit.  Evidence from the Law Society said:

“Reconsideration of the small claims limit is generally driven by concerns as to whether the costs of the existing allocation regime are proportionate to the value of the claims.  The costs are perceived as both the costs of representation and the cost in the use of valuable court time.  In housing cases such concerns led to the development and implement of the Disrepair Protocol.  The Protocol covers all disrepair claims whatever their value.  The feedback we have received from solicitors representing both landlords and tenants is that the Protocol has succeeded in resolving disputes which include damages and outstanding works.  It has done so because the existing court procedures which stand behind the Protocol will penalise those who do not follow the Protocol.”  From their evidence they suggest, “It may be that intervention at the pre-action stage has more effect in resolving claims economically and quickly than raising the small claim limit - particularly if this is balanced against the dangers of excluding vulnerable tenants with outstanding repairs from remedies.” 

In answer to Question 27:

“We do not believe that housing (or any other serious) dispute can or should be adjudicated with the need for oral hearings”

ASA referred readers to their response to the Council on Tribunals consultation on Oral Hearings.   Their papers states that there are questions of principle in favour of oral hearings.
“Article 6 (1) of the European Convention on human Rights provides that, in the determination of their civil rights and obligations, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.”  We share ASA’s view that, “as a matter of democratic principle, we should start with the assumption that people are entitled to an oral hearing to resolve a dispute of any substance between themselves and the state.  At the very least, appellants must have an opportunity to be heard, an opportunity to understand the process and confidence in the fairness of the process as a whole.” 
In answer to Questions 40 and 41:
“We do not believe that courts or tribunals should have the power to require persons to receive advice on money management or undergo forms of therapy.”

In answer to Question 44:
“We do not believe that there should be any restrictions on the use of legal representation.”

We note that in a report to the Law Commission on Australian Tenancy Tribunals
 they emphasised the importance of placing the operation of the tenancy tribunals in context . They stress that the provision of housing in Australia “has some significant differences from England and Wales.”  For example, the social rented sector only provides between 6-8% of the market (in the UK this is 20%). The remaining 25% is essentially provided by private renting (in the UK this is 10%). In the two states studied a large proportion of the private rented accommodation is managed by agents – mostly professional property managers, and the norm is for tenants to be given 6 month or one year fixed term contracts 
In Scotland, a report
listed inadequate advice and representation as one of the difficulties inherent in their current system. “No matter how a court or tribunal is constructed, a party who is unadvised and unrepresented is likely to fare more poorly than a party with access to expert legal advice.”  “It is without doubt that housing law is complex.  For a lay person, the procedures are baffling.  Those occupying social housing tend to be disadvantaged in one way or another: be it lack of education, illness or otherwise.  In these circumstances, it is unlikely that many such tenants would be able to represent themselves adequately.”  
The result they say is “that while solicitors or counsel invariably represent landlords, most tenants are not represented at all. Thus, the ‘level playing field’ that is a requirement of Article 6 of the European Convention on Homan Rights is absent in the majority of housing law cases.” This is unlikely to change even if a tribunal system were to be introduced.
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