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Introduction

1. This paper is the result of discussions between members of the Law Centres Federation Employment Working Party. We are a group of lawyers and non lawyers working in Law Centres in the field of employment and discrimination rights. 

2. There are three main sections in this paper. In the first section, headed “The Need for Employment Advice”, we set out the compelling reasons why we think employment advice (including access to assistance and representation) is so necessary.
3. The second section is headed “Failings of the Current System”. In it we seek to put forward an analysis of the failings in the present legal aid system for supporting our clients in furthering their employment rights. We also set out the concerns we have about the present block contracting proposals and how they will do nothing to improve access to legal services in this field. Indeed, our concern is that they may actually harm the patchy provision which currently exists. There is an implicit critique of block contraction arrangements and their likely effect in all areas of social welfare law provision, and their irrelevance to the project of constructing a community legal service. Many of the deficiencies highlighted will be replicated in other areas of social welfare law, and the comments in relation to alternative methods of service delivery evidently apply in relation to all areas of social welfare law.

4. The third section of this paper is headed “Our Proposals” and in it we indicate changes which we believe need to be made so as to achieve a fairer and more effective system for funding of employment advice and representation. We propose that the principal means of funding employment advice and representation should be through the granting of contracts to voluntary organisations as part of the Community Legal Service. We set out our reasons for urging a reconsideration on the whole issue of eligibility. We are confident that the proposals we make are achievable both in practical and economic terms and that they will be seen to address the woeful inadequacies of the current legal aid system. 
                                                I
              THE NEED FOR EMPLOYMENT ADVICE

5. In 1996 there were more than 73,000 cases commenced in industrial tribunals (now termed employment tribunals). The CAB received more than 580,000 enquiries about employment rights – representing nearly 10% of the total number of their enquiries.

6. These statistics show that there is a substantial demand for employment advice. The employment tribunal system is being used very heavily. Within that tribunal system there is an enormous gap between what was originally intended by way of accessibility and the reality. 

7. Employment tribunals were intended to be informal, quick, non-legalistic forums for dispute resolution in which lay people could represent themselves. The principal jurisdiction of the tribunals was originally in respect of claims for redundancy payments and unfair dismissal. That jurisdiction has been widened repeatedly to include many other kinds of claim. The theory of informality has never been the practice and today is even further from being achieved. The Lord Chancellor himself has recognised the problem in evidence he gave to the HC Select Committee, and it is worth quoting what he says.
                        There are large myths propagated about industrial tribunals. They are  

                        supposed to be informal. They are supposed, therefore, to be so
                        informal that individuals can appear there on their own unrepresented 
                        quite happily. It is a myth. They are not informal at all. They follow the 
                        procedures of the courts. There is professional cross-examination of 
                        witnesses, lawyers appear there regularly, frequently applicants are 
                        unrepresented, employers are represented and that is unequal 
                        representation. It is a myth sedulously propagated that all this is 
                        justifiable because of informality and that is bunkum. 

8. Far from tribunals exercising greater informality there are clear signs that the appellate courts are requiring ITs to exercise the same rigour and formality in terms of their procedure as that which is expected in the High court. (See, for example, the editorial comment in the Industrial Relations Law Reports (September 1998) in relation to 3 recent decisions of the Court of Appeal – attached at Appendix 1) 
9. The significance of the claims made by the applicant him or herself cannot be quantified in money terms alone, even in cases where the employment relationship has come to an end and reinstatement is not sought. Contingent rights to benefits or to insurance against debt or mortgage default are frequently affected, and the outcome of  a tribunal case or the terms on which it is settled not infrequently affect a worker’s opportunity of securing employment with a new employer. The employment relationship is a fundamental one, in which subjection to an injustice or discrimination is experienced more acutely and with more debilitating effects than in most cases involving money or consumer transactions. 

10. The quantum for claims proceeding in the employment tribunal can be substantial. There is no limit to the amount of compensation that can be awarded in sex, race and disability discrimination cases. In ordinary unfair dismissal cases the maximum compensatory award is currently four times higher than the small claims limit in the country court. Government proposals are likely to lead to a substantial increase in the limit on compensation for unfair dismissal, or the limit may be removed entirely. In contractual claims the tribunal jurisdiction is £25,000.

11. Because of the nature of tribunal proceedings. There is in our view a need to ensure widespread access to advice and, in appropriate cases, to representation. 

12. Based on our own experience of advising, assisting and representing substantial numbers of applicants in tribunal cases, we make the following observations. 

13. Tribunals need to be habitable by litigants in person, and in straight forward cases a typical applicant should be able to present his or her case in person, but with an informed understanding of the legal point(s) in dispute, what s/he has to set out to prove, what is relevant in his or her case and the evidence which tends to support it, how the procedure will work, what s/he can hope to get by fighting or settling the case, and the prospects for success if the case goes to a hearing. 

14. However accessible the court or tribunal may be, and however many leaflets it makes available about substantive rights or its own procedure, most litigants in person who do not have access to advice are ill-prepared in their preparation and advocacy because they do not understand the law, and cannot work out how what has happened to them fits together with the general framework of legal rights. Moreover they do not know how to prove the key elements of their case. 

15. The voluntary sector has a culture of supporting and enabling people to progress their own cases as litigants in person and to help them take as much part in the preparation and advocacy of their cases as they are able to. But due to a lack of resources, training and support, some of the advisers in the voluntary sector, however committed, do not have the level of skill and experience to give proper assistance to a litigant in person or to represent their case. Private practitioners (particularly when their work is funded under hourly paid arrangements in which they act as representatives) are not good at “unbundling” the services which they make available, so as to support the efforts which a client makes on his or her own behalf. Some of them are not expert or do not find it commercially viable to provide the service needed by the client. 
16. Concerns about the rising number of employment tribunal cases, and the length and cost of hearings have caused the DTI and the Employment Tribunals themselves to contemplate a variety of measures to address the problems. The following are recent examples:

a) an increased tendency in employment tribunals to routinely impose draconian directions on unrepresented parties requiring them to deal with discovery, inspection, lodge witness statements, file chronologies and even prepare skeleton arguments. 

b) the proposal of duty conciliation schemes at the tribunal.

c) the proposals to avoid the “formalism” of tribunal hearings by establishing arbitration schemes. 

d) the proposals to create Legal Officers within tribunals to streamline procedure. 

17. Some of these measures would be quite sensible if they were applied to a system where applicants had access to advice and assistance. In particular applicants need access to advice and assistance where they are framing their originating application, so that it sets out clearly the relevant facts and the relevant legal contentions, and at a later stage in relation to the merits and quantum. If advice was available at these key stages, it is likely that in ordinary cases tribunal Legal Officers could undertake a sensible role in giving and explaining directions for the case to proceed in the light of all the relevant evidence. ACAS officers could do more to broker realistic settlements, whether under the usual conciliation arrangements or under tribunal duty schemes. Finally, a tribunal chairman who had read the papers might be better equipped to bring out the evidence without compromising impartiality, at least in the more straightforward cases where the issues and disputed areas of fact were already clearly set out. 
18. One in three tribunal cases started currently goes forward to a hearing. Each day in the tribunal costs about £1,400. the research undertaken by Hazel Genn for the Lord Chancellor’s Department in 1989 suggests that the difference which advice makes is to the likelihood of whether an applicant’s case is withdrawn, settled or contested in a hearing; with a greater number of advised applicants settling their cases, and fewer withdrawing them. When weighing up the implications of an extension n of resources for advice, it should be anticipated that there are likely to be savings in tribunal time if the advice and assistance given to applicants is effective. 
19. A further distinct feature of employment tribunal litigation is that in a high proportion of cases a settlement is reached. We could not trace that this has been the subject of any in depth study. As Hazel Genn notes in her research, evidence from studies of out of court settlements in other areas of civil litigation suggest that both the existence of representation and the quality of representation is crucial in maintaining an even power balance between parties negotiating out of court settlements. An even power balance is more likely to lead to fair or realistic settlements of applicant’s claims. 

20. The need for advice in relation to settlement is not in any way displaced by the existence of the ACAS machinery, as the role of Conciliation Officer is to act as an intermediary in concluding a settlement and not to advise the parties. There is considerable anecdotal evidence that many unrepresented applicants mistake the role of ACAS and feel that the best offer communicated though ACAS represents appropriate terms of settlement of their claim. It is a matter of concern that ACAS publish no statistics of the average settlement terms achieved in different types of case. There does not appear to have been any empirical study into whether the role of Conciliation Officers (particularly in relation to unrepresented parties) achieves settlements comparable to those achieved at the outcome of the hearing or between expertly represented parties. Our own view is that there is almost certainly a wide disparity in the size and nature of settlements achieved by applicants who are legally represented compared to those achieved b unassisted applicants under the auspices of ACAS.
            The Need for Tribunal Representation

21. A significant proportion of Applicants whose cases proceed to a hearing need to have access to legal or expert lay representation. Why is this?

22. There is a myth that employment tribunals are informal and inquisitorial in nature and that they are accessible to lay people. For many applicants this is not true. Nor can it be made to be true when the reality of some of the substantive work of the tribunals is that:
a) There are in force extremely complex legal provisions in many areas of employment law, many of which are subject to conflicting interpretation.
b) There has been an enormous enlargement of both statutory provision and European directives in the employment law field. The European law dimension is very significant and its constitutional role in domestic law is being developed in the UK significantly, if not primarily, in the field of employment rights. 

c) The ordinary common law is developing significantly in areas 
      relating to the employment relationship (e.g. health and safety, 
      injunctions, pensions, restrictive covenants, implied terms).

d) A significant number of cases – and particularly those involving 
      allegations of discrimination or victimisation – require the 
      tribunal to hear evidence over many days and to resolve very 
      substantial conflicts within the evidence. In an adversarial 
      system, forensic cross examination skills are required. There is 
      little that even a legally qualified chairman can do to assist in 
      this task if s/he does not know what evidence an unrepresented 
      party is seeking to bring out. The problems are compounded 
      where an unrepresented party does not know what s/he is 
      setting out to prove or deny or how to undertake effective cross 
      examination.
e) Legal (or other expert) representation does make a difference. 
      State employers, medium-sized and large private firms 
      invariably employ the services of lawyers or experienced 
      personnel officers trained in industrial relations law when 
      conducting their own cases in the tribunal. Even in the case of 
      small unrepresented employers, the employer is likely to have 
      had more experience of tribunal proceedings than the applicant, 
      and their role is more likely to be that of explaining to the 
      tribunal their actions in relation to the employee and the reasons 
      for those actions. 

f) Wherever the formal burden of proof lies, in reality the applicant 
      has to present a case that the employer’s actions, procedure, or 
      motivation was unfair/discriminatory etc. If there is inequality of 
      representation as between applicants and respondents, Hazel 
      Genn’s research suggests that applicants are highly prejudiced. 
      The research also suggests that pre-hearing advice does not 
       per se improve an unrepresented applicant’s chances of 
       winning his or her case if s/he represents herself at the tribunal 
       hearing. A more detailed study of the impact of extended 
       advice and assistance in assisting an applicant’s preparation 
       would be welcomed as a means of studying the most effective
       patterns of supporting applicants in the tribunal system. 
g) Tribunals are not inquisitorial or informal in the way intended.
      Nor could they become so without a major change in the 
      jurisprudence and conduct of civil proceedings which substantial 
      resources were placed into a pre-hearing investigation of the 
      applicant’s case by an official who undertook either a 
      “prosecutory” or independent investigative role.

h) Very many applicants simply do not have the skills in handling 
      paper based information or marshalling their thoughts to present 
      a case. For some the problems are further compounded by 
      limited literacy, their language skills, learning difficulties or 
      emotional distress about the circumstances of their treatment at 
      work or the formality of tribunal proceedings. 
                                                II

                  FAILINGS OF CURRENT SYSTEM

23. The case for wider access to advice, assistance and representation for the hundreds of thousands of people who require advice in relation to clarifying or enforcing their rights at work is indisputable. However it is equally indisputable that the current system fails to provide access to legal service for the vast majority of applicants who require it. 

Legal Aid

24. Central government is contributing virtually no resources to legal services in the field of employment rights, yet has constructed a highly technical tribunal based system as the principal means of resolving employment disputes. This system is not susceptible to use by applicants unless there is widespread access to legal services. Legal aid has never been available in the industrial tribunal irrespective of the length of hearing, complexity or quantum of the claim. Statistics recently published b the Legal Aid Board reveal that only about 1.5% of the current green form “spend” relates to advice and assistance for employment problems. For example, the figures for London suggest that in each borough the Legal Aid Board is spending an average of just £11,842 per annum (i.e. 250 hours of advice and assistance for employment work).
25. For years there has been no impediment to private solicitors’ firms undertaking employment work under the green form scheme, yet the Board’s own figures establish conclusively that firms have not responded to a business opportunity by offering a service. In our view, the inconsequential call on the Legal Advice and Assistance budget demonstrates that the commercial model of funding social welfare law through the green form scheme has been a failure in providing legal services in the field of employment work. 

Private Practice and Employment Work

26. Law Centres and CABs who are inundated with requests for employment casework, frequently try to find private solicitors able and willing to run cases under the green form scheme. In London for example, there are virtually none. The Solicitor’s Regional Directory is totally misleading because even the small number of practitioners who allegedly undertake legal aid work barely do so in this area of law. The traffic is the other way, and every Law Centre is familiar with picking up employment tribunal cases from private practitioners who have exhausted the green form (or taken a large sum from a “private” client) for doing little more than writing a letter before action. 
27. For a private firm, employment work at green form rates does not pay because the area of law can be highly complex (not readily suited to unqualified and under-supported fee earners), and preparation can be extensive on all but straightforward cases – not dissimilar from the level required in adversarial civil litigation in the county court if a case proceeds to a hearing. 

28. A small number of niche employment specialist firms exist, most of whom undertake work for trade union financed clients or employers. These firms are probably the only place in the private sector where the necessary expertise resides to undertake employment casework. The majority do not see clients under the green form scheme in this field. Most are not interested in legally aided cases either. We doubt that there will be many applications for block contracts from this sector. With the exception of some firms whose trade union clients purchase services for individual members, private practice is largely an irrelevance as a service provider to low and middle income employees. 
29. Appropriate help is rarely available to clients from private practice unless they are able to afford substantial fees. In the Justice report on Industrial Tribunals, chaired by Professor Bob Hepple, a sample survey of London firms undertaken more than 10 years ago revealed that the legal costs of instructing solicitors in a straight forward unfair dismissal claim in the employment tribunal were between £2,000 and £3,000 exclusive of VAT. This kind of sum is well beyond the means of any ordinary basic rate tax payer, and is out of all proportion to the median tribunal award which in 1995-6 stood at £2499 (ETS statistics).

Conditional Fees
30. Any notion that conditional fee arrangements may improve access to legal services for applicants in employment tribunal cases is entirely misconceived. If conditional fee arrangements become more generally established in private practice, they are likely to have little impact for the majority of employees, because the compensation recovered in tribunal cases is relatively small. Law Centres undertake remarkably little litigation or advice beyond the diagnostic stage for clients whose civil claims for damages can be advanced in the county court under legal aid. The needs of such clients can be reasonably well met by a referral to a legal aid practitioner by contrast, where services exist Law Centres and CABs are a primary point of advice for clients pursuing or defending small claims. No-win-no-fee does not provide access to advice for parties in respect of small claims in the civil courts. Nor will it in the employment tribunal where most claims involve compensation of a few thousand pounds or less in a no costs are more likely to be more complex legally and evidentially than those in play in a typical debt or consumer matter – a further feature which makes provision of a service under conditional fee arrangements uneconomic.
31. In tribunal cases the amount of compensation recovered is generally insufficient to allow a solicitor to recover the level of remuneration which they have come to expect in comparably complex areas of work. In higher quantum cases, there is a risk of cherry picking straight forward cases which can sometimes be settled on the basis of a pre-action negotiated settlement, while turning down complex cases, such as multi-day discrimination cases which require a high level of preparation and many hours of work.
32. We are aware of no other jurisdiction where conditional fee arrangements exist in relation to litigation in the social welfare field within a no costs regime. We concur with the views the Department of Trade and Industry that it is conducive to the upholding of good employment practices and to good industrial relations that a no costs regime should continue to exist in employment tribunals. The scheme of compensation for employees in the tribunal principally compensates the employee’s financial loss and does not permit inflation of awards to include a “success fee” as a margin from which costs can be paid. This, coupled with the low quantum of compensation routinely recovered in tribunal claims and the tribunal’s jurisdiction to award other non-pecuniary remedies, means that there is no scope for the fair introduction of conditional fee arrangements into employment tribunal proceedings. 
33. It is also our experience that a number of clients who have instructed employment “consultants” or “no-win-no-fee” advisors have received very shoddy services from people they have instructed. Examples include the adviser withdrawing a service with inadequate notice at the point where they conclude the case is not cost effective or sending the client away to do the preparation unassisted before a hearing. There are disturbing indications that an unregulated, and unscrupulous industry of employment “consultants” is emerging.

Inadequacies of the Current Block Contraction Proposals
34. The proposed exclusive block contracting arrangements threaten to set in stone the chronic underfunding of employment advice and assistance. This area of (funded) work is so small that paragraph 3.5 of the Board’s proposals suggests that relatively few subject specific contracts will be let in the employment field, and forecasts that most of this work will be provided under the flexibility arrangements for contracts in other categories.

35. We find this proposal alarming. It could unwittingly lead to the abandonment of public support for this area of advice. Clients will be left to solicit a service by appealing to the goodwill of practitioners with limited experience of employment work to provide a service. The flexibility arrangements allow for work to be carried out by case workers who do not meet the Legal Aid Board’s supervisory standards in employment work. Employment rights are not straight forward and non specialist solicitors and experienced generalist advice workers alike find themselves rapidly out of their depth attempting to advise. If there is any doubt about this we suggest that the LCD obtains from NACABS (CitA) the research undertaken into problems of providing an adequate employment advice service within the CABs.

36.  The flexibility arrangements are desirable where they support an adviser dealing holistically with a client’s problems. A good caseworker in a firm or agency operating a housing contract who is instructed to resist possession proceedings for rent arrears may take on board a client’s related debt and welfare rights problems. Is there any good reason for thinking that s/he will embark on an employment tribunal case for a client over alleged unfair dismissal or discrimination, or that s/he will have any appropriate skills in this area? Any aim of broadening access to employment advice will be frustrated if a Regional Legal Services Committee deludes itself that it is meeting the need for employment advice by default if another type of contract is let to contracted provider of legal services. 
37. The exclusive block contracting proposals are inimical to the project of broadening access to advice in the social welfare field. In the first place, it seems that a total of just 300-500 civil block contracts will be let. We wonder what the justification for such a small number of contracts is. There will be 2500 or more family contracts, even though family work represents just one third of the present total expenditure on civil advice and assistance. 

38. We wonder, does the Board intend the same volume of civil work to be undertaken by 500 massive firms whose average block contracted earnings will run to £200,000 a year for non-family civil work?

39. Big “factory” firms are not the way forward. There would be too few of them to offer proper geographic coverage – less than one per parliamentary constituency in the UK. They would be the antithesis of a community legal service. Hammersmith and Fulham Law Centre, who have been franchised longer than any other Law Centre and employ 8 workers, have a block contract for about £80,000 a year and offer a service principally in the fields of housing, employment and immigration rights. That Law Centre certainly does not undertake a monopoly of the housing and immigration work in its area, although it may by default have a local monopoly of the LAB funded employment work. 
40. In the voluntary sector, agencies of roughly 5 -15 workers are a viable size for providing a range of community based legal services. Any smaller and there will be restrictions in the areas or depth of work which the centre can handle, its ability to maintain an open door, and its ability to respond strategically to issues that affect large numbers of people. Any larger and the centre ceases to be a relevant community resource and has no organic links with its local area.

41. We are even more concerned by the prospect that the proposal to let only 500 civil contracts in fact signals a massive cut in future social welfare law provision. This will indisputably be the case if these 500 contracts are supposed to be the principal vehicle for delivery of legal services in the social welfare law field. This is not what was promised. It would represent an appalling betrayal. 

42. We are concerned that the LAB’s “operational” proposals on exclusive block contracting have become very advanced without there being published even an outline of government thinking on the content of a community legal service. The most that can be said for exclusive block contracting on the present model envisaged is that it may be a viable vehicle for purchasing a distinct individual casework service from agencies who continue to provide all the other services which are essential to their clients. Even if viable, there are profound limitations of a cash limited budget and of letting contracts in line with levels of demand predicted from crude indicators of eligibility and historic patterns of green form spending. 
43. In the case of private solicitors the dominant part of their service is likely to remain court based litigation and non-contentious work not funded under block contracting. In the case of community based providers the dominant services will be a range of information and advice to local people (only some of whom will be eligible for advice under block contracting arrangements), advice assistance and representation in a variety of courts and tribunals, and a variety of legal services provided by alternative methods not based on conventional individual casework. We doubt that few providers of plural services will in fact be able to undertake more than 25% of the work needed by their clients under present block contacting arrangements. We are convinced that the Board’s proposals can at best play a minimal role in constructing a community legal service. 

44. We note with concern that only a handful of the contracts let are likely to be specific to employment rights. For reasons stated above, we doubt that there will be any widespread availability of employment advice under either specific or flexible exclusive contracting arrangements. If, contrary to any plausible supposition as many as half of the 500 organisations funded under civil block contracted arrangements did employment work, the average contracted earnings for each provider would be (at present rates of green form funding) just £8,000. This would not allow organisations to develop or maintain critical levels of skill and expertise. There is a risk that the proposed arrangements abandon any realistic prospect for the appropriate public funding of employment advice. The question practitioners would need to ask is “Why bother with the investment in skills, staff and an overhaul of office procedures for so trivial a level of funding”? there is a real danger that it will be easier to abandon the field so as not to offer any service in that area. 
     Impact of Block Contracting on Voluntary Sector
45. When people have problems at work they tend not to turn to conventional lawyers for help. Most assistance is provided by trade union officers and by Law Centres, CABs and independent advice centres. In relation to discrimination a substantial number seek advice from the EOC and CRE. Our view is that it is both positive and progressive that these agencies are the starting point for the network of advice and assistance available in this field. 

46.  The voluntary sector and the trade unions are already the principal advice providers in this field. The voluntary sector does so with inconsequential financial support from central government. Local government funders strive ever more vigorously to harness advice sector provision to helping them achieve their corporate aims. Most local authorities have abandoned an interventionist role in local economic development, job protection or promotion of equal opportunities. Consequently, funding for employment rights is not a local government priority, although provision of this advice may be acceptable as meeting general advice needs in an area. Nor are there comparable duties on a council to ensure provision of employment advice, as exist (patchily) under the Housing Act 1996 in relation to housing advice and implicitly in certain areas of need for welfare rights advice. The principal charitable trusts have not historically viewed employment and discrimination rights at work as a core area for committing funds. 
47. In the field of employment advice the eligibility arrangements which underpin block contracting will serve to deny a casework service to the majority of people who need it. The current means test for green form advice operates to exclude a very high proportion of those who need advice and assistance on employment matters from eligibility. Information provided by a number of Law Centres suggests that current rates of eligibility for green form assistance amongst employment clients are as low as 15 to 25 per cent. This is in contrast with the rates of eligibility amongst housing and immigration clients, which average at around 70 to 80 per cent of clients.
48. While people continue to experience problems at work which can only be resolved through the means of quite complex tribunal proceedings, the voluntary sector will not be able to accede to arrangements where it has to restrict the availability of advice to those who meet proposed financial eligibility levels for assistance, because the result is that the majority of those who need advice are unable to obtain it, not just from the agency which they have approached, but effectively from any agency at all. 

49. In a climate of ever-contracting public resources for advice and assistance most Law Centres have over the last 10 years sought to make good the shortfall in local authority funding by undertaking more individual casework under green form and legal aid. A client’s lack of eligibility for green form/legal aid has rarely been a reason to refuse a service, although the availability of an appropriate service from another provider or a client’s ability to pay for a service from elsewhere frequently underpins the “rationing” decisions which a Law Centre makes when approached for advice on diverse matters such as personal injury, family and child care law, crime, or even certain kinds of landlord and tenant matter.
50. As the imperative to generate a level of legal aid income has intensified, Law Centres have been made subject to commercial pressures. Just as most private practitioners have concluded that employment work does not pay, a worrying number of Law Centres are having to have the same debate about whether they can “afford” to continue to provide an area of service where the necessary contribution to the centre’s running costs simply cannot be generated. 

51. If exclusive block contracting arrangements are imposed wholesale on the voluntary sector there will be no enhancement of our ability to provide a quality legal service in the area of employment work and many other areas. More agencies will be forced to design their services to follow the funding. Block contracting is likely to cause more agencies to give up employment advice, and to turn their backs on seeking appropriate resolutions of client’s problems other than through individual casework.
52. We welcome the consideration that is currently being given to the letting of contracts for alternative methods of delivery (telephone advice, outreach advice in rural areas and second tier work). However, we are concerned that the proposals are too conservative and are an inadequate gesture in the direction of community based legal services.

53. The proposal to let contracts to second tier support agencies to support front line agencies but to limit their role to backing up advisers who are advising clients under block contracting arrangements is indefensible in the context of community based legal services. There is an acute need for access to expert second tier advice and assistance, and, properly resourced, this could play a significant role in enhancing the quality of the advice and services provided by many organisations. The type of second-tier advice required might range from having a CAB generalist adviser, say, having access to a local Law Centre on many quite ordinary matters to, for example, a Law Centre employment adviser having access to counsel or the EOC/CRE on legal or evidential issues in a complex case. It would also involve well defined referral arrangements. Community advisers would be placed in an invidious position if specialist back up teams cannot resource the needs for front line advice because a client is just outside financial eligibility.
54. There are absolutely no proposals to support the role of community legal practitioners in undertaking education and training, campaigning and social policy work, leaflets and publications. 

55. There is a similar failure to commit resources to support the key methods of work which can deliver real changes for very wide groups of people affected by the same problem by cost effective methods:

a) representative litigation

b) test case strategies

c) in depth legal support to groups of local people on non-litigious matters to enable them to advocate their cause, engage in meaningful consultation, influence decisions or achieve their ends as equal negotiating parties

d) Strategic use of alternative methods of dispute resolution to tackle an endemic failure in local or national government services by prompting an in depth investigation into maladministration, corruption or dereliction of duty

e) Resources to permit networking within a field of advice and to encourage advisers to pool collective experience, to put forward to courts, administrators, government and local government proposals for legal or administrative reform and to respond to consultation initiatives

56. These proposals, rather than building a community legal service could actually break the back of the range of services available presently by steering existing community legal services even more firmly in the direction of replicating the narrow casework services which solicitors choose to develop under the commercial opportunities available to private practice under the green form scheme. 
57. We do not believe that anyone in the LCD, LAB or Treasury would countenance this outcome with equanimity. In any event, it needs to be remembered that all of the proposals for achieving reform of civil justice, promoting alternative methods of dispute resolution, and creating a set of courts and tribunals which are accessible at low cost to larger numbers of litigants in person are dependent on access to effective and expert advice. 

                                                 III

                                  OUR PROPOSALS
58. It is clear that the current legal aid system fails those people who have employment related problems. This paper incontrovertibly makes that case out. The Lord Chancellor himself accepts the irrationality of the denial of legal aid for representation in tribunal proceedings. Something therefore needs to be done urgently to address this problem.

59. Our concern is that the current proposals on block contracting, whether with private or voluntary. sector providers, will not further the development of appropriate services in the field of employment rights. This is because:

a) The model proposed does not allocate resources to meeting needs for advice and assistance which are currently not met from legal aid or the legal advice and assistance scheme. 
b) The requirement to meet very restrictive financial eligibility criteria will exclude most of those who need access to legal services from being able to access a service.

c) There are no proposals for extending access to expert representation in the employment tribunal for a substantial number of the cases which require it. 

d) The model does not make financially or professionally viable the development or maintenance of appropriate community based services. The numbers likely to meet current rates of eligibility are too small to permit voluntary sector providers from providing a viable service. The proportion of funding which would need to be obtained from other sources in the employment field to create a viable service is unrealistic and the consequence will be to inhibit the development of services. 

e) The model for resourcing second tier services is inimical to the practice and ethics of legal services provision in the voluntary sector. The development of effective second tier and referral agencies is a crucial element of service development. Second tier support to clients of voluntary sector organisations cannot be rationed on the basis of the client’s financial eligibility for service. Second tier agencies need to achieve the aims of supporting front line advisers in advising competently, and of meeting clients’ needs for in depth advice and legal representation.

f) There are no proposals for resourcing educational work and other cost effective methods of promoting the interests of large numbers of people affected by the same problem.  

60.  The government has placed at the heart of its notion of modern citizenship the expectation that all those who are able to work should do so. To encourage people into work there is widespread reform of the benefits and job training systems, and measures to construct a platform of basic rights at work, which include a minimum wage, maximum hours, employment protection rights and a guarantee of freedom from discrimination. Inequality of bargaining power in the workplace, an erosion of job security, and an undermining of terms and conditions have particularly affected workers in non-professional and non-managerial jobs over the last 20 years. These factors, coupled with resistance on the part of employers to upholding collective bargaining arrangements have contributed to very much more litigation in the employment tribunal. More than ever, if people are to enforce their rights, and actively participate as citizens they need access to advice, and help when things go wrong at work. 
61. In our view the publicly funded system of legal services provision needs to be capable of ensuring that workers in broadly non-managerial and non-professional jobs have access to advice, assistance and, if necessary, representation that is appropriate to the client given the complexity of the case, its merits and the achievable outcome. This cannot be achieved under a system which operates the present green form eligibility criteria. It can however be achieved if the patterns of service delivery pioneered in the voluntary sector are adopted as the model and starting point for providing a relevant service. 

62. There are four characteristics of voluntary sector advice providers which place them apart from the commercial sector. First they are non-profit making. Second they work almost exclusively within the social welfare areas of law. Thirdly they work with limited resources with which to meet very great demands. This means they invariably have to prioritise the services which they are able to provide. Finally they are used to being accountable to users, management committees and funders in terms of their prioritising processes and service provision. Voluntary sector organisations do not apply formal means testing criteria to potential service users, but despite this they provide a service which targets those most in need and which is sensitive to the different levels of assistance required by the client. 

63. Under the contracting arrangements which will be applied to the voluntary sector we see no reason to apply the restrictive financial eligibility of the green form scheme. In the employment field it is clear that the application of this test would rule out (as it currently rules out) of eligibility the vast majority of workers who need help. One obvious example would be that the client in the case of R-v-Lord Chancellor and LAB ex parte Bourke, a cleaner earning £150 per week, would not have been entitled to any funded advice assistance while still in work about the serious harassment she had suffered.

64. On the specific question of representation it is clear that there needs to be assistance for certain clients to be represented in employment tribunal proceedings. Our proposal is that there should be a merits test for representation of eligible clients who are receiving assistance under block contracting arrangements, which would give an entitlement to legal representation in meritorious cases. For clients assisted under contracts with the not-for-profit sector within the community legal service, we propose that contracts should permit voluntary organisations to undertake or arrange appropriate representation. The decision about whether to provide representation in an individual case would be one for the organisation to take, by reference to the organisation’s published priorities, the needs of the client and its resources. There should be no restrictive means test applied to the client.
65. There is an embryonic community legal service in existence, but it is chronically under-resourced in terms of money, staff and skills. In a field vacated almost entirely by private practice, the Lord Chancellor’s Department is in a unique position to construct a community legal service capable of meeting the needs of clients for advice, assistance, and where appropriate, representation in the field of employment and discrimination law. We append for information a short summary of the strengths and weaknesses of this sector, and believe that a well targeted funding strategy can achieve the aim of widening access to advice, assistance and representation for people with employment problems. 
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