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Housing cases in county courts 

Over the last ten years there has been a dramatic increase in housing debt across all tenures, and possession actions currently make up a large part of county court work. Research by a team at Sheffield Hallam University in ten county courts looked at borrowers' and tenants' experience of the court process, and the impact of participation at hearings on the outcome of 490 cases. The research found: 
· Participation by defendants at hearings was low, with just over half of all borrowers attending or being represented. Less than a third of tenants were actively involved in the hearing. 



· Active participation by defendants in the possession process had a significant impact on the initial and long-term outcome of cases. Those who did not attend hearings were at greater risk of eviction than those who were represented or attended hearings in person. 


· Borrowers were twice as likely as tenants to have outright possession orders made against them, and were in the long run five times more likely to be evicted from their homes. 


· Only a minority of defendants obtained advice prior to the court hearing. Most who attended court valued the 'on the spot' legal help provided by duty desk schemes, which helped defendants achieve more favourable legal outcomes, and also provided them with personal support and guidance on the court process. Although there has been a rapid increase in the number of these schemes over the last few years, less than one in four courts have them, and the vast majority of these have no secure funding. 


· The exercise of judicial discretion was significant in determining the type of order made. Cases with similar circumstances were sometimes treated differently across the ten courts studied, raising issues of consistency of judgments and equity for defendants. 


· Borrowers' cases were dealt with privately in chambers, whereas tenants' cases were heard publicly in open court. Tenants found the open court experience degrading and embarrassing. 


Background 
The last ten years have seen a dramatic increase in the levels and frequency of housing debt, and as a result there has been a noted increase in the number of possession cases dealt with by county courts. 

Concern has been expressed at the low numbers of defendants who attend possession hearings and who may therefore be excluded from access to justice. One response has been the development of court-based duty desk schemes, where experienced and/or legally qualified representatives provide specialist advice and assistance to defendants who would otherwise be unrepresented at formal court hearings. 

Notwithstanding these changes, defendants' access to justice has remained an issue of concern and is the subject of a further review of civil justice recently completed by Lord Woolf. 

The importance of defendants' participation at the court hearing 
All lenders/landlords in the survey were represented at hearings by solicitors or specialist agents/officers, compared to only 6 per cent of defendants. The issue of participation is particularly acute for tenants. While just over half (51 per cent) of all borrowers attended hearings or made written submission to the court, only one-third (33 per cent) of tenants were actively involved in the possession process. 

District judges confirmed the value of attendance by defendants, stressing that judgments are premised on the provision of accurate, reliable information, which in the main is only available if both defendants and plaintiffs attend hearings. 

Figures 1 and 2 compare outcomes between defendants who attended court, and those who did not. A significantly higher proportion of those who attended or were represented were issued with suspended possession orders and a lower proportion were given outright possession orders, compared to those who did not go to the hearing. 

Figures 1 and 2 refer to initial outcomes, but the possession process is dynamic, and cases that were tracked over a minimum of six months revealed that in two-fifths of cases further legal action had occurred. Warrants for possession had been issued in a quarter of all cases. The risk of further action taking place was closely related to the initial outcome; those who secured either an adjournment or a suspended order at initial hearings were at a lower risk of eviction in the long term. 
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Note to Figures 1 and 2: 
Outright includes all cases given an outright possession order; suspend refers to cases given a possession order suspended on condition that certain conditions are met; adjourn refers to cases which have been adjourned either generally or for further hearings. 

The differing risks of eviction for borrowers and tenants 
The research found that borrowers were more than twice as likely to have outright orders made against them at initial hearings as tenants, and were five times as likely to have had possession warrants enforced in the long term. 

Reasons for this difference centre on lenders' and landlords' arrears management strategies, and the differences in the law applicable to borrowers and tenants. For example, by the time cases come to court lenders commonly seek to discharge the debt by asking for outright possession orders in which possession is granted within 28 days of the hearing. Social landlords, on the other hand, appear to take the view that there is a greater chance of recovering arrears if tenants remain in occupation. 

The provision of advice and assistance for defendants 
For a variety of reasons, legal aid is not generally available to assist defendants to obtain representation in possession cases. Partly as a result of this lack of access to legal representation, a network of independent advice agencies has been established which play an important role in providing support to those in housing debt. This network of advice agencies has not, however, grown in any planned way and the breadth of provision differs from one area to another. 

The use of agencies offering independent advice has been shown to be an essential part of effective arrears management strategies, but few of the defendants in the study had been referred to such services by their lender or landlord, and only a minority of households had obtained independent advice prior to the court hearing. The reasons why people had not obtained help varied, but commonly they included a lack of knowledge of sources of independent advice combined with a lack of confidence in legal professionals, allied to fears of high costs. 

Court-based duty desk schemes have been established in recognition of the problems defendants experience in gaining access to advice and representation. Generally these schemes are operated by the same agencies that provide housing advice services. However, court-based duty desk schemes only provide last-minute assistance to people on the day of the court hearing. 

Over the last two years there has been a rapid growth in the numbers of court-based advice schemes, with twice as many schemes providing services to borrowers as compared to tenants. But still fewer than one in four courts have any duty desk service and the vast majority of schemes have no secure funding. 

The value of duty desk services 
Households included in the study who made use of duty desk services were not typical of the general sample of defendants. They had more complex cases, with higher levels of debt. Also, a much higher proportion of these cases were at a later stage in the possession process, for example cases involving applications to suspend possession warrants. 

In the vast majority of cases the duty desk advisors/solicitors represented clients in court, and in these cases the outcomes achieved were significantly more favourable to defendants than the outcomes obtained by households who attended the hearing in person but who were not represented or who did not participate in the process in any form. Where schemes offered only advice and did not represent defendants in court, the distribution of outcomes was markedly less favorable to defendants as compared with defendants who were represented in court. 

Judicial discretion 
Housing possession actions involve a substantial exercise of judicial discretion, which enables each case to be judged on its particular merits, taking into account specific circumstances. The research showed that judges adopted a variety of approaches to the exercise of discretion. For example, on the question of the relative weight given to the welfare of children in determining the type of order to make, judges expressed very different views. One felt that it was not a relevant factor: 

"I'm not a welfare agency to see that children get housed." 

A completely different view was put forward by another judge: 

"With me, the children weigh very significantly. I'm a family man myself and I will only as a last resort make an order which would have the effect of making a family homeless." 

A comparison of outcomes in cases which shared common features showed the importance of judicial discretion. Terms of suspended order varied widely both within courts and from one court to another, raising questions amongst defendants of the equity of the decision-making process. 

Defendants' experience in court 
Defendants who attended hearings had a number of shared reactions to the experience, principally nervousness, anxiety and fear. Prior to the court hearing many people had no idea what to expect and feared they would be treated like criminals. 

Most court hearings are held in open court, i.e. the court is open to any member of the public to listen to hearings. However, judges do have the discretion to hear matters in their private chambers. While mortgage possession actions are commonly heard in chambers, it is usual practice for rented actions to be heard in open court. 

Tenants found having their personal and financial affairs aired in public humiliating and degrading. It also discouraged some individuals from taking an active part in proceedings and discussing their case with the judge: 

"I don't think I would have wanted to say anything with all them people sitting at the back of the court, because it is obvious you're the only one that people's gonna be looking at, so it embarrasses you..." 

The open court/block listing system also meant that individuals compared cases and sometimes felt the system to be unjust. 

Judges interviewed in the study accepted that open court was intimidating for defendants but appeared cautious about recommending any changes to court procedure. One judge pointed out, 

"I can get through 30 in half an hour in open court, whereas I can't get through more than 12 in chambers." 

Most borrowers and tenants thought they had been treated fairly. This seems to be related to their low expectation of what might have happened. However, most were critical of some aspect of the process. The lack of information on the workings of the court, the short time allotted to the case and the lack of consideration of relevant circumstances attracted particular criticism: 

"I was really nervous. I'd never set foot in a courtroom at all. I mean the only thing I'd ever seen of court is on TV where there is a jury and hundreds of people and I just didn't know what I was going to be faced with when I got into this room." 

"I just thought they had it all worked out what they wanted. But I think he could have tried to listen to my side. But he didn't and that was that. I was shocked. It only takes a minute." 

"Well he [the judge] made you feel so small...I know it's his job, but he didn't even glance at me. It was humiliating actually. I wouldn't go again." 

Recommendations for action 
The study's findings raise a number of issues for those involved in the possession process. 

· The primary issue concerns what can be done to improve defendants' attendance rates; this requires action from the courts and lenders/landlords to ensure that borrowers/tenants are made aware of the value of obtaining early advice and participating at hearings. 

· The provision of duty desk schemes should be encouraged by the provision of a secure funding framework. 

· There is also a need for greater guidance and training of judges to ensure that where defendants do not have the benefit of representation they do not feel excluded from the process. 

About the study 
The study was based on 490 housing cases heard in ten courts, five of which had court-based advice schemes and five of which did not. In addition a national telephone survey was undertaken to establish court listing practices and the extent of the provision of duty desk schemes. This was followed up by a postal survey of all duty desk schemes in the country. The survey data were subsequently augmented by in-depth case study interviews with a sample of 26 defendants and six district judges operating in six of the ten sample courts. 

Further information 
The full report, Housing Cases in County Courts by Judy Nixon, Caroline Hunter, Benita Wishart and Yvonne Smith, is published by The Policy Press in association with the Joseph Rowntree Foundation (ISBN 1 86134 043 5, price £11.95). 

Further information on the research is available from Judy Nixon, tel: 0114 253 3523. 
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