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Legal aid is more vital than ever

By Carolyn Regan 
Legal aid is 60 today – to survive the next 60 years and beyond we must ensure it is financially sustainable.

The fourth pillar of the welfare state, legal aid is a vital resource that is often overlooked by the public, especially when compared to its bigger cousins the NHS, education and social security. Today is the 60th anniversary of legal aid and the service remains more vital than ever.

It was at 11.47am on 30 July 1949 that the Legal Aid and Advice Act was passed, as part of the concerted postwar effort to address prevailing social and economic problems in the UK.

The birth of legal aid was a turning point. Until that date, access to justice for people of limited means depended on the charity and social conscience of lawyers. From that day, legal aid became a right for the most disadvantaged members of our society.

As we mark its 60th anniversary, legal aid has grown from humble beginnings dealing overwhelmingly with divorce, to enabling more than 2 million people a year in England and Wales to get help with their legal problems.

Disturbingly, many people are still unaware of what legal aid is. A Mori poll earlier this year revealed that 83% of those questioned knew the term but not what it stood for, while one in 20 people admitted they had never even heard of legal aid. Contrast that with the public profiles of legal aid's three "big cousins" and it's fair to say that the leviathans of health, education and social security are imprinted in the nation's collective consciousness.

Of course, people generally come into contact with these other three services during their lives – the majority of us have had to use the NHS, been schooled in a state school and have been in receipt of child benefits or perhaps an old-age pension, but there remains a common assumption that legal aid is only available for those who are arrested. People get the impression that it's not for them.

And yet, in the current economic climate, legal aid is more vital than ever. Last year, it helped over 2 million people with legal problems such as debt, housing, welfare benefits and divorce. That number is increasing as the effects of the economic downturn continue to be felt.

Take housing cases as a barometer of legal aid's effectiveness. Last year, the LSC's housing possession court duty scheme provided free advice at 112 courts throughout England and Wales to nearly 34,000 people who were in danger of having their homes repossessed. Just over 75% of those helped were able to avoid immediate repossession as a result.

It's true that otherwise civil legal aid is generally means-tested, but at any given time any of us could find ourselves in need of legal advice – we could lose our jobs, get into debt, have a relationship breakdown or perhaps need legal aid for a case involving one of our children.

In order to respond to people's changing needs while ensuring the taxpayer gets best value for money we have to reform the way we deliver it, to change what isn't catering for people's needs and what isn't delivering best value for money, within a fixed £2 bn a year budget.

In his review of legal aid in 2006, Lord Carter proposed a plan for delivering what he termed "a sustainable procurement system for legal aid", with the aim of getting maximum value for money and control over spending, while at the same time ensuring that there is quality and fairness in the justice system. It is this recommendation that has prompted the current criminal and civil legal aid reforms.

Change is not a threat to legal aid. Doing nothing is. We need to ensure that legal aid is sustainable and adaptable to meet the social and financial pressures of the next 60 years and beyond. In the meantime, let's recognise the great achievement that is legal aid. At 60, legal aid is a constant source of support. At 60, it's more vital than ever.
The price of real legal aid

Legal aid is currently patchy and underfunded – to create a fair and comprehensive system, we must be prepared to pay
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An enduring myth about legal aid, which Carolyn Regan mistakenly repeats, is that it was conceived as the fourth pillar of the welfare state. Legal aid has never been a sort of legal NHS providing access to justice to the public. To this day, the bulk of legal aid cash goes on criminal and family work largely because historically this suited the majority of lawyers who provided the service and the policymakers who were happy for legal aid to remain a small tributary in the legal backwater of the old lord chancellor's department.

Things changed briefly for the better in the mid 1970s with the introduction of an extended civil legal aid scheme that meant, in theory at least, that nearly 80% of the public qualified for advice on just about any civil legal problem. However, whether they actually got any advice was determined by whether a solicitor had chosen to set up a legal aid practice in their area.

But the fact that much of the country had gaps in service, which persist, is not the fault of solicitors. A combination of cuts, low pay and latterly justified quality standards, has seen the numbers of firms participating in the scheme fall from around 12,000 to 5,000 during the lifetime of the current government.

On the vexed subject of pay, before saying anything I'd state I'm not a legal aid lawyer. Legal Action Group's primary concern is access to justice for the public. A small elite of criminal barristers do earn staggering sums from legal aid, which cannot be justified. Some costs could be cut, but a balance has to be struck between paying for talented advocates and the cost of a public service. No one wants a system like that in the US in which only the rich, if they are accused of a crime, can afford to pay for the best defence. Equality before the law must be the guiding principle, and this has a price.

The bulk of legal aid lawyers earn nowhere near the amounts that medical professionals do. Many might argue they are not worth it, but pay has to be fair if we are going to get a good quality, sustainable service. Squeeze pay too hard and many experienced lawyers will continue to leave publicly funded work, as altruism does not pay the costs of qualifying as a lawyer.

Especially in hard economic times, most people will need advice at some point in their lives on housing, employment, benefits, debt or other area of civil law. Unfortunately, while legal aid provides a good service in some areas of law it falls short of a comprehensive service. This is not because the lawyers and the 400 not-for-profit agencies that now provide the service are paid too much. The reason is that no government has ever shown the political will to pay the cost of a comprehensive legal aid service that would be worthy to be acclaimed as the "fourth pillar of the welfare state".

