Equality and Human Rights Commission

Equality Bill Briefing 

The Commission welcomes the publication of the Government's Equality Bill 

In this briefing we outline the Commission's response to the bill, in particular the provisions for a socio-economic duty, outlawing age discrimination, introducing a single public sector duty, tackling the gender pay gap, promoting equality through procurement, and those clarifying aspects of discrimination law and positive action.

1. Socio-economic duty

We welcome the government’s decision to require public authorities to consider socio-economic disadvantage in the planning and monitoring of the services they provide. The Commission was an early supporter of this provision because we believe to ignore socio economic disadvantage means you ignore some of the most deep-rooted discrimination in the UK.

Socio-economic disadvantage is one of the many complex structural causes of discrimination and inequality.  Factors such as changes in the labour market, the delivery of public services such and education and health, and the immediate impact of the economic downturn can negatively affect the life chances of individuals. 

Considering socio-economic disadvantage will be important in driving social mobility.  Educational success is the most important contributor to life chances.  According to research released by the Government’s Social Mobility Commission this month three-quarters of judges and 70 percent of finance directors were independently schooled, as were 45 percent of senior civil servants and 32 percent of MPs. At the other end of society 85 percent of white boys from low socio economic groups do not get five decent GCSEs.

Failing to tackle the root causes of this inequality early on in life could cost the taxpayer more in the long term: for example, young people who aren’t in education or employment are far more likely to go to prison, each one costing between £15,000 and £50,000 per year for each prison place.

And, allowing public bodies like health authorities to take into account deprivation in their area will help them properly tackle issues like preventing heart disease and obesity-related illnesses, potentially saving the NHS save money in the long term. 

The Commission’s role will be to use the legislation and powers currently at our disposal – such as the public duties and the Human Rights Act – in order to create social change.  And we will assess the impact of particular forms of disadvantage using through a consistent measurement framework. 

2. Age Discrimination

We welcome the measures outlined in the bill to ensure providers of goods, facilities, and services such as high street shops, sports clubs, holiday resorts, and doctors treat older people fairly and equally. We would however, like the Bill to go further by, for example, abolishing mandatory retirement ages.

Currently, it is legal, and normal practice, for insurance companies to dramatically increase premiums or refuse to quote, based on age.  This means that some healthy, active people find it difficult or impossible to travel abroad to visit relatives or travel. Older people are also denied access to some health services, such as mental health care.  The Commission announced earlier this year that it plans to research the extent of ageism in health and social care.

The Commission believes the law should help service providers and employers consider people’s abilities rather than simply their date of birth.  If the Bill does not abolish the mandatory age retirement, at the very least, the Commission would like to strengthen the right to request to carry on working, with employers required to give a business case for refusing any requests.

We also believe young people under the age of 18 should be protected from age discrimination in the provision of goods, facilities and services and we are calling on the government to ensure the UK is in line with international standards.

Following the publication of the Bill, the Commission will produce statutory and non-statutory guidance on the implementation of the new Age goods, facilities and services provisions. We are already working with the NHS on implementing the new provisions throughout the Health Service, and we will also work with other organisations around this issue.

3. Public Sector Equality Duty

Under the current public sector duties, public authorities are required to consider race, gender and disability issues when designing their policies, responsibilities and delivery of services. However, they don’t legally have to take into account the specific needs of other groups, such as the elderly or those with different religious backgrounds.  

The Commission therefore welcomes the introduction of a single Public Sector Equality Duty covering all the different types of inequality people may face. We will work to ensure that the new legislation focuses on results – such as health services that reflect the health trends associated with different ethnic groups in their areas -rather than on box-ticking and bureaucracy. 

Simplifying the currently complex legislation into one single duty should help public bodies understand their obligations and at the same time make it easier for the people they serve to ensure they are treated fairly. We believe a coherent approach to equality and undertaking useful equality impact assessments could also save money.

For example, when a local council spent money on better fitting, non slip footwear for elderly people, the results were a significant reduction in the number of people needing hip replacements following a fall. This meant local people had a better quality of life and saved taxpayers’ money. 

Similarly, one fire department discovered that local Bangladeshi homes were more likely to experience chip pan fires. After outreach work with the community, the number of fires dramatically reduced – saving money and risk to life. And in another example, a local authority found that very few Muslims and Jewish people were taking up their meals on wheels service, despite a large number being eligible. After consultation, the authority renegotiated its contract to bring in a caterer who could supply kosher and halal options. Take up increased and the existing users also said they appreciated the greater range of food.

As well as a general duty to require all relevant public authorities to proactively work to eliminate discrimination and unlawful harassment, and promote equality and good relations, the Commission also believes  the new legislation should include specific public sector duties.

These include requiring public authorities to prioritise their activities to focus on what the evidence points to as the most pressing inequalities; ensuring that they properly involve those who use their services in any consultations; conduct effective Equality Impact Assessments to ensure they are basing their policies on the right evidence; and periodically take stock and report on progress towards achieving equality targets. 

The Commission recognises the distinctive nature of disability discrimination and will scrutinise the Bill carefully to ensure that this adequately addressed. In particular, the Bill must be clear that in eliminating discrimination and promoting equality of opportunity for disabled people, public authorities may be required to treat disabled people more favourably.
In June, The Government Equalities Office will launch a consultation on the specific duties. The Commission will work closely with the Government Equalities Office in advance of the consultation to ensure that the proposed specific duties are effective and robust and to help ensure the success of the consultation itself.

Prior to implementation in early 2011, the Commission intends to produce a Statutory Code of Practice in addition to a suite of non-statutory guidance for employers, service providers and other stakeholders to ensure that the new duty is understood and implemented effectively.

4. Gender Pay Gap

The Commission believes transparency is key to overcoming the gender pay gap. We therefore welcome the Bill’s proposal to lift gagging clauses and allow colleague to discuss their pay.

In some sectors, the situation is particularly stark. A report issued recently as part of the Commission’s Inquiry into the Finance Sector reveals significant gender pay gaps of up to 60 percent in that sector and women overwhelmingly concentrated in lower-paid administrative jobs. 

The Women and Work Commission concluded in 2006 that removing barriers to women working in occupations traditionally done by men, and increasing women’s participation in the labour market, would be worth between £15 billion and £23 billion: equivalent to 1.3 to 2.0 percent of Gross Domestic Product (GDP).

The Government has asked the Commission to embark on a programme of work with the private sector to develop a set of metrics for reporting on the gender pay gap. Statistics show that the gap is wider in the private sector than in the public (a full-time gap of 21.7% as compared to 13.8%) and evidence produced for the Commission in 2008 showed that far fewer private than public sector employers are taking action to close the gender pay gap by carrying out equal pay reviews (23% as compared to 43%).

The Commission will be consulting with the CBI and other business bodies, the TUC and individual trades unions, women’s groups and other stakeholders throughout Great Britain on the most appropriate ways for measuring and publishing pay differentials. 

The Commission aims to put out a document for consultation in the summer, followed by initial proposals on headline indicators. Leading on from this consultation, the Commission will produce an annual report on the gender pay gap. By 2012/13, the Commission will produce a final report which will set out the reporting structure to be adopted by all companies with more than 250 employees.

5. Procurement 

The public sector spends billions of pounds every year on procurement. The Commission welcomes measures which will enable public bodies to choose suppliers who treat their workers fairly and equally, as well as delivering value for money for the taxpayer. 

Many businesses, small and large, want to access these contracts available through the public sector and we need to provide them with simple and clear guidance to help them do so. 

We believe that the single Public Sector Equality Duty should therefore make explicit the need to give due consideration to equality and diversity when making procurement decisions. The Commission has been working with the Government Equality Office and Office of Government Commerce (OGC) to reform the Pre Qualification Questionnaire used in public sector procurement, which we hope will simply the process for both contractor and bidder. We will continue to work with the OGC to streamline the procurement process and develop clear equality standards.

6. Enforcement and clarifying the law

The incremental way our discrimination laws have developed has resulted in unnecessary complexity and has left some gaps where protected grounds are not afforded similar protection under the law. 

The Commission therefore welcomes the Government’s proposals that the Bill should bring together the three existing equality duties into a single Public Sector Equality Duty, which should also be extended to cover sexual orientation, religion and belief, as well as clarifying and extending the coverage for gender reassignment. Clarifying these laws will help businesses and public services avoid confusion, and provide consistency across different groups rather than risk the growth of a 'hierarchy of rights'. 

The Commission recognises the distinctive nature of disability discrimination and will scrutinise the Bill carefully to ensure that this adequately addressed. 

We also believe the Equality Bill offers an ideal opportunity to restore the original purpose of the Disability Discrimination Act following a recent House of Lords judgement. In the Malcolm vs Lewisham case, a council tenant with schizophrenia was evicted for sub-letting his home without seeking prior permission from the council. Mr Malcolm’s solicitors argued that the subletting was caused by his schizophrenia, which involved a susceptibility to distortions in thinking. The council was therefore seeking possession for a reason related to his disability, in breach of the DDA.

The Lords decided that there was no breach of the DDA, as his case should be treated in the same way as any other tenant who had sublet, regardless of his disability. 

The Government pledged to address the gap left by the Malcolm judgement and consulted on its proposals in late 2008.  The Commission and others were critical of the Government’s proposals to rely entirely on 'indirect discrimination'.  The Commission subsequently proposed a model which combined indirect discrimination with a modified version of 'disability related less favourable treatment'.  The Commission will closely scrutinise the final proposals contained in the Bill and consult stakeholders on its position.

The Bill should also help carers by ensuring that they do not suffer the type of 'discrimination by association' experienced by Sharon Coleman. Sharon, who  has a disabled son, brought a case claiming she was forced to resign from her job as a legal secretary after being harassed by her employers and refused flexible working, which was allowed to other employees. The European Court of Justice (ECJ) has found that treating employees less favourably because of their caring responsibilities for disabled relatives is unlawful and that ‘disability discrimination by association’ should apply to British law. We therefore welcome the Equality Bill’s inclusion outlawing this type of discrimination.

7. Positive Action

Many employers understand the value of a diverse workforce. However, the law around positive action is confusing with many well-intentioned employers fearful of breaking anti-discrimination legislation and confusing positive action with positive discrimination, which is unlawful.  The Commission welcomes the provisions in the Equality Bill to clarify the existing legislation and promote positive action.
 
Lots of businesses recognise that a more diverse range of employees may give them a greater insight into new markets by helping identify the needs or preferences of certain sectors of society. A more diverse workforce may attract a wider range of customers – such as taxi companies that employ women drivers appealing more to women travelling on their own.  Many employers also recognise the reputational benefits of a representative workforce. Consumers and shareholders have shown the competitive benefits that companies can gain through sustainability programmes and fair trade principles. 

Public bodies also understand the need for a diverse workforce to better represent the communities they serve. For example, many recognise the problem of under-representation of male primary school teachers, which means that many boys grow up on an environment without positive male role models. 

Positive Action would allow employers choosing between two equally-qualified candidates could, if they wish, to select the successful candidate on the grounds that they are from an under-represented or disadvantaged group. In other words, the fact that a candidate is from one of these groups would lawfully be considered as a 'tipping factor' in a tie-break situation. It should be stressed that this is a voluntary, rather than mandatory process.

Positive discrimination, on the other hand, means that applicants from particular groups receive preferential treatment in the recruitment process. So that a less well qualified applicant might be given a job over a better qualified rival, solely because they come from an under-represented group. This would remain unlawful.

Following the publication of the Bill, the Commission will look at issuing guidance for employers and stakeholders on positive action.

8. General Guidance on the Bill

The Commission will produce Statutory Codes of Practice and other information materials to accompany the Equality Act. These will cover employment, goods facilities services, education and the Public Sector Equality Duty. In addition to this, we will produce a suite of non-statutory guidance.

This month the Commission will launch an informal six week consultation on non-statutory guidance to establish what would be most useful to employers, service providers and other stakeholders. This will provide us with a list of priority areas.

The consultation will ask stakeholders to prioritise a list of proposed guidance and for suggestions of any other useful guidance that could be produced. This list will include, but will not be limited to:

· A summary of the Equality Act 2010 

· Equality legislation: a guide for employers (including volunteers, public appointments 
and office holders) 

· My rights to goods, facilities and services (for individuals, advisors and trade unions) 

· Equality legislation: a guide for providers of goods, facilities and services 

· Equality legislation: a guide for schools, colleges and universities 

· A guide to the equality duty for public authorities 

· My rights in employment (for individuals, advisors and trade unions) 

· My rights in education: a guide for students, pupils and parents 

· A guide to equality legislation for landlords 

· A guide to equality legislation for transport operators 

· A guide to the equality duty for individuals and voluntary sector organisations. 

· Positive action; a practical guide on how positive action should be taken in employment 

· Procurement; guidance on the new procurement duties 

· Courts and tribunals enforcement powers; a guide to how wider recommendations would 
be made at tribunal. 

· Bringing discrimination cases on multiple grounds 

· Tackling pay inequality 

· Age discrimination in goods, facilities and services; a guide to the new provisions for 
goods, facilities and services across different age groups

To take part in this consultation about how to prioritise the guidance, follow this link to our online survey (external site).

The non-statutory guidance on key provisions in the Act will be available in July 2010, in line with Cabinet Office Guidelines requiring guidance to be available three months prior to implementation. 

Statutory Codes of Practice will be available to be laid before parliament in late 2010, in time for implementation of key provisions in Early 2011. 
[image: image1][image: image2][image: image3][image: image4][image: image5][image: image6]
