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3. Access to justice

3.1 Introduction

Legal aid is an essential to guaranteeing equal access to justice for all, as provided for by Article 6.3 of the European Convention of Human Rights, which relates to criminal law cases. In particular, for citizens who do not have sufficient financial means, it increases the possibility of initiating for free (or for limited expenses) court proceedings with the help of legal professionals or to provide legal assistance in criminal cases.

Beyond the European Convention of Human Rights and the case law of the Court of Strasbourg, the Council of Europe encourages its member states to develop legal aid systems and has adopted several Recommendations and Resolutions in this field: 
Resolution 76 (5) on legal aid in civil, commercial and administrative matters; 
Resolution 78 (8) on legal aid and advice; 
Recommendation 93 (1) on effective access to the law and justice for the very poor and 
Recommendation 2005 (12) containing an application form for legal aid abroad for use under the European Agreement on the transmission of applications for legal aid and its additional protocol10.

Legal aid is defined in the explanatory note to the Evaluation Scheme as: aid given by the State to persons who do not have sufficient financial means to defend themselves before a court (or to initiate a court proceeding). In this definition, legal aid mainly concerns legal representation before the court. 

However, legal aid consists also in legal advice. In fact, not all citizens who are faced with judicial problems initiate judicial proceedings before the court. In some cases legal advice can be sufficient to solve a legal issue.

The European Commission for the efficiency of justice (CEPEJ)  -  

Access to Justice in Europe

3. Reasonable cost of proceedings

Member states can help to keep the cost of proceedings reasonable by regulating lawyers’ fees and introducing a legal aid system.

3.2. Legal aid (= judicial aid)

3.2.1. Fields of legal aid

The role of legal aid, a fundamental guarantee of equal access to justice, is to ensure that users who do not have sufficient resources are assisted by professionals free of charge or at reduced cost or are provided with financial assistance in the framework of court proceedings.

Legal aid is defined as follows: assistance provided by a state to people who do not themselves have sufficient financial resources to defend themselves in court (or to initiate court proceedings). According to this definition, legal aid mainly concerns legal representation in court. But legal aid may also cover legal advice. Not all citizens necessarily go to court when they encounter legal problems. In certain cases, legal consultations may be sufficient to resolve the issue.
In the Council of Europe, legal aid systems are widely encouraged through the European Convention on Human Rights, the case-law of the Strasbourg court, resolutions of the Committee of Ministers, recommendations of the Committee of Ministers and an opinion of the Consultative Council of European Judges.
Legal aid, which is widespread in Europe, seems to cover criminal cases slightly more than other types of case. In criminal matters, representation in court is covered by legal aid in 44 of the 46 states that replied, while other types of case are covered by legal aid in only 38 of the 43 states that replied (question 11). Furthermore, legal advice can be covered by legal aid in 37 states out of 45 in criminal cases and 34 states out of 42 in other cases. Where legal aid programmes exist, they are generally available.

The member states that do not provide legal aid to cover legal advice in criminal cases are often those that do not provide it to cover legal advice in other matters. There is no such consistency concerning representation in court, where the states which do not provide legal aid in criminal matters differ from those which do not provide it in other matters. This shows that there are two different types of approach. With respect to representation in court, some states choose to restrict legal aid to criminal matters, others to matters other than criminal. This is a policy choice that is a matter for the appreciation of each member state. With respect to legal advice, on the other hand, it is the very principle of responsibility for the provision such advice that seems to be in question: the states concerned do not favour one type of case or another, they simply refuse to take responsibility for legal advice in any type of case.

The variability of the fields covered by legal aid should be noted: some states completely exclude it in criminal matters (Denmark), others restrict it to users who have been acquitted (Iceland, to the most serious cases (Germany, Norway) or to users with no legal insurance (Germany, Netherlands, Sweden), or provide it generally (France, Italy).
The lack of a legal aid system may in particular be explained by the fact that recourse is had to NGOs in place of the state (Albania). Moreover, some states prefer to restrict themselves in some fields to the distribution of legal information (Latvia).
The above considerations obviously have practical consequences: reflecting the legislation in force, budget allocations to legal aid differ for criminal matters and other matters. Some national correspondents provided information (questions 7 and 8) that enables us to establish the sums allocated to criminal matters and to other matters in the state budget for 2004 (See figure 2: Annual state budget allocated to legal aid: distribution according to type of case).
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