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Executive Summary

‘American-style’ contingency fees are often thought not to exist in the legal system of England
and Wales, but in fact have existed for many years in employment tribunals (and other areas
defined as ‘non-contentious’ business). Similarity with the American system is two-fold. Firstly,
in employment tribunals there is generally no ‘loser-pays’ costs rule: each party normally bears
their own costs. Secondly, in employment tribunals contingency fees can be ‘damages-based’: the
adviser’s fee can be calculated as a percentage of damages.

The development of damage-based contingency fees (DBCFs) has been vigorously resisted in
civil litigation for fear that American-style fees would open a floodgate of dubious litigation
which corrupted the quality and ethics of our legal system. Intriguingly, whilst tacitly permitted,
the introduction of DBCF's outside of court-based litigation has escaped regulatory attention. As
such, employment tribunals present an interesting example of the apparent Americanisation of a
significant element of our justice system. It is also an area that is significantly under-researched.
We know very little about how DBCFs operate in England and Wales.

This Study aims to go some way towards rectifying that absence of knowledge. It provides in-
depth data on the use of ‘“American-style’ DBCFs amongst employment practitioners based on a
telephone survey of 191 employment specialists working in solicitors firms and claims
consultancies. It also reviews existing literature and conducts original analysis of the Survey of
Tribunal Applications (SETA) data 2003. It concludes that:

e Access to justice in employment tribunals has long been subject to criticism. Inequalities
in representation are well established. This study further deepens our understanding,
estimating that within our sample the level of specialist resources devoted to assisting and
representing employers is roughly three times of that devoted to employees.

e The impact of DBCFs on the overall number of employment claims pursued is uncertain.
Increases in employment tribunal applications are significantly related to other underlying
factors.

e DBCFs have probably made a modest contribution to access to justice in employment
tribunals ensuring that some applicants have access to advice and representation when
they would otherwise not be able to afford it.

e The situation in equal pay cases is more complex. The number of cases linked to DBCF's
is probably much higher but the evidence is not consistent with DBCFs giving rise to
more claims of poor merit. DBCFs have exposed significant tensions between the
individual and collective resolution of complex pay situations.

e Any contribution to access to justice is not uniform: lower value claims and claims with
high levels of risk or cost associated with them are less likely to be brought.

e The claim that DBCFs lead to an increase in spurious or weak claims is not borne out by
the weight of evidence currently available.

e There is no evidence to support the view that the percentage fees charged under DBCFs
are generally excessive.
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e There is evidence, however, that approaches to charging DBCF's are not consistent and
may be likely to lead to consumer confusion and detriment, particulatly as regards VAT,
disbursements and recoupment.

e DBCFs appear to encourage eatlier settlement of cases and, in particular, may encourage
settlement as opposed to pursuance of claims to tribunal. Whilst there are often benefits
in earlier settlement, which may ensure settlement is proportionate, it is debatable
whether the ‘pressure to settle’ inherent in DBCFs leads to cases being compromised
inappropriately. There is some evidence that on occasion it may do so.

e Tirms’ contractual arrangements, particularly around settlement decisions in DBCF cases,
generally effectively ‘handcuff’ the client to their lawyer’s advice. The consequences of
rejecting such advice can be serious both in terms of the impact on their representation
and in respect of debts that fall due. Conversely, firms have a legitimate interest in
protecting their financial position.

e Whether the protections taken are appropriate is open to debate and should in particular
be debated by the professions, their regulators and consumer groups. A solicitors’ duty
not to place themselves in a conflict situation with their client; the apparent risk that
DBCFs may give rise to such conflicts; and, the tendency of such ‘handcuff’ clauses to
reinforce the power of advisers (in situations of potential conflict) require scrutiny of
such rules to be searching.

e The survey did not provide evidence that the marketing practices used by DBCF
practitioners was generally more aggressive than other practitioners.

e Solicitors raised issues about the competence and practices of claims consultants. This
would benefit from fuller scrutiny.

It is important to acknowledge that survey data has limitations. In particular, what people say
they do and what they actually do can differ, sometimes significantly. We have sought to address
this through triangulating our findings with SETA data and the broader literature on contingency
fees where possible. Additional work, funded by the Nuffield Foundation, is being carried out
on funding in employment cases. This is looking at claimant perceptions of different funding
arrangements. The Ministry of Justice are also considering conducting work looking more
generally at the role of no win no fee agreements, which may include further work on DBCFs.
Similarly, save where we specifically indicate otherwise, our study does not directly address all the
issues associated with the use of DBCFs in equal pay cases. This is an area where the multi-party
nature of the claims and the apparent fact that the majority of claims appear to remain
unresolved mean we would be warier about applying our general findings to the specific
dynamics of equal pay cases without further research.
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1 . Introduction

1.

In England and Wales, contingency fees are an increasingly important, and persistently
controversial, element of the funding landscape for legal services. Colloquially known as ‘no

win, no fee’ agreements, contingency fee agreements fall into two types:

1.1. Conditional Fee Agreements (CFAs) are permitted in most areas of litigation other than
family and criminal law. Defined in more detail at para 10, the distinguishing
characteristic of this species of contingency fee is that costs are calculated on the basis of

the work done by lawyers (in terms of hours spent on a case).

1.2. Damage-based contingency fees (DBCFs) are equivalent to American-style contingency
fees. Here the distinguishing characteristic is that the fee is calculated on the basis of a

percentage of compensation awarded or paid.

Whilst ‘ho win, no fee’ implies a services that is without charge, it is important to emphasise
that ‘no fee’ has a specific meaning which depends on the approach of the advisers involved.
The phrase does not specify the charges that may be levied if one does win. Further, even if
one loses, certain charges may be levied which are not defined as a ‘fee’ (see para. 16 and para
154 onward). An apparently simple system can lead to nasty surprises for those who think

that no win no fee means there will always be nothing to pay.

Interestingly, when CFAs were being introduced, DBCF's were ruled out as a form of funding
for litigation conducted through the courts. Nonetheless, their use has occurred outside of
litigation. Importantly, this has arisen without significant or specific regulatory oversight (see
further para. 12 onwards). In policy terms, this is peculiar: litigation through the courts
cannot be funded by paying lawyers damage-based contingency fees, proceedings through the

tribunal system, however, can be funded by paying lawyers damage-based contingency fees.

This ‘back-door’ entry of DBCF's into the English system is doubly interesting because, in-
spite of the proclaimed controversies of American-style DBCFs, there has been remarkably
little research on their use. Capable of being used in a wide-range of contexts, including
benefits and child support cases, they appear (on anecdotal evidence) to be most common in
the context of employment cases. Latterly, their use in equal pay cases has become

particularly controversial.
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The Focus of this Study

5. As a result, this study takes as its focus the use of DBCFs in employment cases. As will be
discussed in the next section, the research done to date in the area concentrates on claimants.
This research takes a different approach, looking at practitioner perspectives. It does so from

both a claimant and defendant angle.

6. We interviewed 191 employment advisers: those working in solicitors firms and in non-
solicitor settings (where they do claimant work we refer to these generically, for convenience,

as claims management consultants (CMCs)). The study aimed to look at a number of issues:

60.1. To provide data from practitioners on the extent to which they use damage-based

contingency fees in employment cases;
6.2. To provide data from practitioners on the nature of the agreements they use;

6.3. To understand the types of cases in which damage-based contingency fees are (or are not)

used;

6.4. To consider the pros- and cons- of using damage-based contingency fees from the

perspective of practitioners; and,

6.5. To consider any broader issues practitioners believe damage-based contingency fees raise

in practice.

7. 'This survey contains information across a range of firm sizes and practice types and looks at
issues of general interest to those looking at employment work or legal practice. The issue of
marketing, a particularly vexed topic in the context of no win no fee, and ethical issues (e.g.
around conflicts of interest, the charging information provided to clients and settlement) are

also covered.

8. As far as we are aware, it is the first study of its kind and it contains detailed and valuable
information on employment practice generally and DBCF practice in particular. As ever,
there is potential for much more to be done both in terms of gaining objective information
about costs and outcomes on such cases and in understanding client, practitioner and other
stakeholder viewpoints. The authors are currently engaged in a study looking at claimant

viewpoints and at the time of writing the Ministry of Justice are considering whether to
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commission work on no win no fee agreements more generally, which may include further

work on employment cases.
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2.

10.

11.

12.

13.

Some definitions and context

To simplify somewhat, no win no fee agreements are principally of two kinds. Whilst both
kinds are formally ‘contingency fees’ we refer to the first kind as conditional fees and the
second kind as ‘damage-based contingency fees’. We use the generic phrase ‘no win no fee’

(INWNF) to refer to these two collectively.

Conditional fee agreements operate on the basis that the lawyer is paid nothing by the
client if they lose and their full (houtly rate) fee plus an uplift (based on a percentage of the
houtly fee) if they win. Under our civil litigation rules, the unsuccessful opponent would
usually pay these fees, plus insurance (see below) and the client’s damages would be paid,

often without deduction.

We define damage-based contingency fees as the lawyer being paid nothing for their costs
if they lose and a fee based on the percentage of damages recovered or awarded for the client
if they win. This is the common model of funding in the United States (and other

jurisdictions). The damage-based contingency fee is usually paid from the client’s damages.

In England and Wales, damage-based contingency fees are not permitted in civil litigation for
lawyers fees." The reasons principally derive from a concern that damage-based contingency
fees provide lawyers with too strong an interest in the result. This may have particular
impacts on the cases they take on (the suggested likelihood that they may bring too many
weak cases, for instance) and how they process those cases (with damage-based contingency
fees being more likely, at least in theory, to lead to lower settling of claims). There are also
European professional code obligations, which bind (for example) the Law Society and

forbid a pactum de quota litis (cases where the lawyer takes a share of the result).”

Whilst, in principle, the same concerns apply equally to employment tribunal cases, some

practitioners have developed a damage-based contingency fee-based element to their practice.

! They are permitted for third party funding arrangements. See, Mulheron, Rachael and Peter Cashman (2008) Third
party funding: a changing landscape 27 (3) Civil Justice Quarterly 312-341. The impact on the client may be similar but
incentives on the funded lawyers may be quite different.

2 CCBE (2006) Code of Conduct for Enropean Lawyers (Brussels: Conseil des barreaux européens - Council of Bars and
Law Societies of Europe), para. 3.3.1.

11
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Initially questioned on professional ethics grounds, the Law Society permits such
arrangements on the basis that tribunals are ‘non-contentious’ business and so the use of
DBCFs is not prohibited either by Statute or by professional rules. Barristers appear to be

prohibited from accepting work on the basis that tribunal work is litigation.’

14. The provenance of damage-based contingency fees in employment cases is an interesting
contrast to the origin of CFAs. DBCFs developed through a somewhat contentious
definition of non-contentious and without any significant regulatory attention. In contrast,
the ‘legalisation’ of conditional fees was accompanied by much debate. Significant and
onerous rules were put in place to regulate these agreements and, in particular, the
information provided to clients. The rules, themselves designed to protect claimants from
inadequate costs advice from their lawyers, were utilised by defendants in challenges to the
enforceability of the agreements, anxious to avoid responsibility for fees in cases they had lost.
These rules have subsequently been relaxed and largely shifted into the sphere of professional
regulation. Nevertheless, it is fair to say CFAs have been highly visible and regulated and the

opposite is true of DBCFs.

15. That is not to say that DBCFs have been without controversy. Commentators have accused
them of, amongst other things: causing nuisance claims;" restricting access to justice only to
the quick and easy cases;” creating a conflict of interest between lawyer and client (particularly
in relation to settlement);” encouraging non-solicitors to become involved in employment

claims;” and, promoting the use of aggressive advertising.”

3 http://www.barcouncil.org.uk /about/instructingabarrister/fees/ and private communication with Bar Standards
Board on file with author.

4 Avery Katz, The effect of frivolous lawsuits on the settlement of litigation (1990) 10(1) International Review of Law and
Economics 3; B. Clement, Tribunals to crack down on ‘compensation culture The Independent (London 8™ May 2000); B.
Clement, ‘Compensation culture’ sweeping Britain The Independent (London 13% September 2004).

5 Jane Johnson and Geraldine Hammersley, Access 1o justice: employment tribunal contingency fees, what chance of justice? (2005)
14 Nottingham 1..J. 19, pp.25, 28; H.M. Kritzer, Contingency fee lawyers as gatekeepers in the civil justice system (1997) 81(1)
Judicature 22.

¢ Geraldine Hammersley & Jane Johnson (2004) The Experiences & Perceptions of Applicants Who Pursue Claims at
Employment Tribunals, paper presented at Work, Employment & Society Conference, UMIST. 1-3 September 2004,
http:/ /www.btitsoc.co.uk/user_doc/Hammersley.pdf last downloaded 11 July 2008 pp.12-13; Geraldine
Hammersley, Jane Johnson and David Morris (2007) The influence of legal representation at Employment Tribunals on case
outcome (London: BERR) p.15 (though see also observations at p.18); Johnson and Hammersley (2005) cited note 5,
pp-26-7; G.P. Miller, Some agency problems in settlement (1987) 16 Journal of Legal Studies 189; P.L. Latreille, J.A.

12
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16. On the other hand, the arrangements have been credited with increasing access to justice.’
On the face of it, DBCFs are also considerably simpler than CFAs. There are not the
complications engendered by ATE premiums and the associated costs recovery and success
fees are calculated by reference to a clear outcome (a percentage of compensation) not some
unpredictable ‘base cost’ based on hours worked. Nevertheless, the idea that a client pays
nothing if they lose and only pays costs out of compensation of a fixed proportion (say 30%)
if they win, can also be wide of the mark. There remain issues around the funding of
disbursements and deductions from compensation payments. VAT may also complicate the

picture.

17. As an example, let us assume the damage-based contingency fee is defined as “30% of
compensation”. The following questions might arise: is this inclusive or exclusive of VAT?
Is it 30% of compensation awarded/agreed or 30% of compensation actually paid to the
client? What happens if deductions are made for benefits for example? What is the situation
with disbursements? Are they paid out of the 30% paid to the lawyer or out of the remaining
70%? This research seeks to establish data on employment lawyers' common practices on
these issues. Similarly, we examine the extent to which the agreement structures decisions to
proceed with or settle cases by looking at the extent to which DBCFs use clauses to bind the

client to their lawyer’s decision on settlement (sometimes referred to as ‘handcuff clauses)."

Latreille and K.G. Knight, Making a difference? 1egal representation in employment tribunal cases: evidence from a survey of
representatives (2005) 34(4) 1.1..J. 308, at 310, quoting B. Hay and K.E. Spier, Seztlement of Litigation in P. Newman (ed.),
The New Palgrave Dictionary of Economics and the Law (Macmillan, Basingstoke 2002) p.442 (see also pp.444-06).

7 See, for example, R. Jones, Cowboy advisers targeted: Inquiry into claims malpractice The Guardian (London 13™ August
1999); S. Webster, Age of the no win, no fee outfits, The Times (London 4% October 1994) (these articles are predominantly

concerned with personal injury cases but there is some reference to employment cases).

8 See, for example, Hammersley and Johnson (2004) cited n6, p.14; J. Sherman, Men are to pay a bigh price for sexual
equality The Times (London 12 March 2007).

9 Hammersley ez a/ (2007) cited n6, p.20-21; Johnson and Hammersley (2005) cited note 5, p.28.
10 Clauses that bind the DBCEF client to their lawyer take a number of forms: e.g. requiring compensation payments

to be paid over to the lawyer rather than the claimant; requiring clients to accept reasonable advice on settlement;
requiring certain payments be made when advice on settlement is rejected; and termination of retainer.

13
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Cost rules

18. There is a further important characteristic of cases brought in employment tribunals that
distinguishes them from cases brought in the courts of England and Wales. In court cases,
costs usually follow the event and many of the costs associated with CFAs are recoverable
from unsuccessful opponents. In tribunal cases, the situation is that ordinarily each party
bears their own costs. This means that any compensation recovered by a claimant will be
reduced by any payments made to their lawyer. In respect of costs, the situation is more

analogous to tort cases in the United States than it is to civil cases in our courts.

The research base on damage-based contingency fees

19. It has already been suggested that a regulatory focus on DBCFs has been lacking. The same
is true of research in this jurisdiction. When first introduced, conditional fees were
controversial. Research looked in detail at the extent to which consumers were fairly treated
by lawyers under the agreements and could understand the agreements they were being asked
to sign up to. The general thrust of this work was that they were not fairly treated and they
could not understand the costs situation.!" Fenn and Rickman employed econometric
approaches to assess whether the lawyer’s behaviour under conditional fees (in particular the
cases they were willing to take on and the damages they would settle for) changed in any

Way.12 Moorhead examined the implications of replacing legal aid with CFAs.?

11 Yarrow, Stella and Pamela Abrams (1999) Nothing to Lose: Clients’ experiences of using conditional fees (London:
University of Westminster); Yarrow, Stella (2000) Just rewards: The outcome of conditional fee cases (London: University of
Westminster).

12 Fenn Paul and Neil Rickman (2003) Costs of low valne RT'A claims 1997 — 2002. A report prepared for the civil justice
council. And Fenn, Paul, Dev Vencappa, Chris O’Brien Stephen Diacon (2005) Is there a “compensation culture” in the
UK? Trends in employer’s liability claim frequency and severity, paper presented to the Association of British Insurers,
December 8h, 2005: http://www.nottingham.ac.uk/business/cris/papers/ABI presentation 011205%20.doc last
downloaded 23 September 2008; Fenn, Paul and Neil Rickman (1999) Delay and settlement in litigation. 109 The
Economic Journal 476 — 491; Fenn, Paul and Rickman, Neil (2003) Caleulating reasonable success fees, Report to the CJC,
September 2003; Fenn, Paul and Rickman, Neil (2003) Costs of Low VValue RT:A Claims, 1997-2002, Reportt to the CJC,
January 2003 and Fenn, Paul and Rickman, Neil (2007) Monitoring the Fixed Recoverable Costs Scheme, Parts I and
11, Report to the CJC, September; Fenn, Paul, Alastair Gray, Neil Rickman and Howard Carrier (2002), The Impact of
Conditional Fees on the Selection, Handling and Outcomes of Personal Injury Litigation, L.ord Chancellor’s Department
Research Series No. 6/02; Fenn, Paul, Dev Vencappa, Chtis O’Brien Stephen Diacon (2005) Is there a “compensation
culture” in the UK? Trends in employer’s liability claim frequency and severity, paper presented to the Association of British
Insurers, December 8%, 2005:

http://www.nottingham.ac.uk/business/cris/papers/ABI presentation 011205%20.doc last downloaded 234
September 2008; Fenn, Paul, Gray, Alastair, Rickman, Neil and Mansur, Yasmeen (2005) The Funding of Personal Injury
Litigation: Comparisons Over Time and Across Jurisdictions, Report to the DCA, October 2005.

14
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20. The research base on DBCFs in this country is much smaller but worth commenting on in
some detail. What little empirical work that has been done on DBCFs in employment cases
has concentrated on limited data from clients.'* In particular, this has suggested that damage-
based contingency fee clients are not generally more dissatisfied with their case outcomes
than other clients; may have overly-optimistic views about the prospects of success of their
cases; may be less satisfied with settlement (and more likely to settle than under other funding
mechanisms); but are not more likely to have instructed an adviser because of cold-calling.
There are also some interesting indicative findings around what one might call the moral
economy of damage-based contingency fees. Damage-based contingency fee claimants did
not appear to be more likely to be motivated by monetary concerns in making a claim. There
is also interesting evidence that DBCFs are more likely to be taken on in higher financial
value cases.”” The authors of that study are judiciously cautious about their findings, using
forms of analysis which are “exploratory”” and which have, “done little more than identify

some of the key variables in the choice of contingent fee arrangements.”

21. The same data source, the (then) DTT’s Survey of Employment Tribunal Applications
(SETA), has given rise to a limited'® estimate of the prevalence of damage-based contingency
fees in employment tribunal cases of 11% and some indication of the cases where damage-
based contingency fees are likely to be more prevalent (discrimination, unfair dismissal and
standard conciliation period cases). They also provide data on the level and proportion of
costs which is deducted from damages, although their reporting of this is not clear."”
Hammersley and Johnson also conducted a small postal questionnaire based study of
employment tribunal applicants, which found that those represented under no win no fee

agreements were put under pressure to settle and were generally unhappy with the quality of

13 Moothead, Richard (2002) CF.As: A Weightless Reform of Legal Aid? (2002) 53/2 Notthern Ireland Law Quattetly
153-166.

14 Geraldine Hammersley & Jane Johnson (2004) and Hammersley e a/ (2007) both cited note 6.
15 See Hammersley ez 2/ (2007) (cited note 6) pp. vi, 14.

16 The estimate is based on a problematic definition of damage-based contingency fee, see Hammersley ez a/ (2007)
(cited note 6) for details. It is also now significantly out of date. At the time of writing, fresh data is being collected
by BMRB for the DTT’s successor body BERR.

17 Hayward , Bruce, Mark Peters, Nicola Rousseau and Ken Seeds (2004) Findings from the Survey of Employment Tribunal
Applications 2003 (London: DTT) pages 40-41

15
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their representation as well as only tending to have claims for £15,000 or higher (the latter
finding in apparently contradicted by the Heyward et al study).”® The study, however, is
limited by reason of a low response rate and evidence that the survey had a response-bias

towards those that felt aggrieved at the service they had received."”

22. Even in the Unites States, work on DBCFs is dominated by theoretical economic modelling
rather than empirical data and it concentrates almost exclusively on medical malpractice and

tort CZISCS.ZO

23. It follows that the research base on the operation of damage-based contingency fees in
employment cases is meagre. Very basic questions about the extent to which damage-based
contingency fees are used in employment cases; the terms on which they are used; their
impact on settlement and the like are unanswered. Because DBCFs may entail substantial
deductions from claimant compensation a number of client protection issues arise. Further,
because the client is paying for the services out of their damages, questions about the fairness
and clarity of the arrangements are raised alongside issues of consumer understanding and
perspectives on fairness. We turn to these issues in Chapter 4 and beyond. First we set out

our methods.

18 Hammersley and Johnson (2004) cited note 6
19 Hammersley and Johnson 2004 cited note 6, pp.11-12 and 14

20 See generally the references at the end of this report. The works of Bert Kritzer, Stephen Daniels, Joanne Martin

and Eric Helland and Alexander Tabarrok provide notable exceptions in that they rely on empirical data.
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3.

Methods

24. The project was based on conducting short, structured telephone interviews with

25.

26.

27.

practitioners who specialised in handling employment cases. We interviewed solicitors and

non-solicitor providers of employment advice.

We contacted 400 employment lawyers working in solicitors firms. In identifying
employment solicitors, we used the Employment Lawyers’ Association web directory of
members.” Members were randomly sampled from these lists, with one modification: where
a member was sampled and a member from their office had already been interviewed the
next member of the list was sampled. This ensured that we approached a wider range of
solicitors’ offices than would otherwise have been the case. Of the 400 lawyers, 62 were
failed contacts: lawyers who had changed firms, who were on extended leave (typically
maternity leave), or were otherwise untraceable.”” Of the 338 remaining contacts, 170 either

declined to participate or were impossible to contact.”

The response rate (excluding the failed contacts) was 50%, a very respectable figure for a
telephone survey of busy professionals. Nevertheless, it was clear to us that some of those
declining to take part in the survey did so on the basis that they do not do damage-based
contingency fees (even though we made them aware we were nevertheless interested in their
input). This is likely to mean that we have a bias towards those who do have some experience
of damage-based contingency fees in our sample. We do not claim, therefore, that this
sample is necessarily representative of all employment firms, but it does represent a wide and

significant range of practice within the employment advice sector.

Those Claims Management Consultants that represent claimants have been subject to Part 2

of the Compensation Act 2006 and therefore required to be authorised and regulated by the

21 We investigated the Law Society directory but it was clear that this was going to give rise to us contacting a large

number of lawyers whose firms held themselves out as doing employment law but were non-specialist. An advantage
of the Employment Lawyers Association list was that they named individual lawyers who we could then contact
direct.

22 E.g. the ELA directory gave incorrect contact details and correct details could not be found.

23 We rang 8 times before considering the practitioner impossible to contact, unless it became clear before this point
that the practitioner was not going to respond.
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28.

29.

30.

31.

Ministry of Justice since April 2007. Because we did not have telephone numbers for them,
we contacted 124 Claims Management Consultants (registered on the Claims Management
Companies register with the Ministry of Justice) by post. They were asked to return a slip
indicating willingness to participate and also asked to provide their telephone numbers.” We
contacted companies based in England and Wales claiming ‘employment matters’ as an area

of work.”

We received 23 responses; 20 agreeing to participate and 3 declining; a response rate of 16%
(including those who did not respond to the letter, although a proportion of these would not

have actually conducted significant levels of employment work).

All those who participated were sent a letter and information sheet™ setting out the research
aims and inviting them to participate, making clear their participation was voluntary and that
they could withdraw from an interview at any time. Their consent to participation was

confirmed on the telephone before any interview commenced.

All interviews were conducted on the telephone according to the structured interview
schedule (Appendix A: Interview Schedule). This mainly quantitative data has been analysed
using SPSS. Some questions required, and all permitted, more free-flowing discussion.
These discussions were contemporaneously recorded and have been analysed using
NUD*IST N6, a qualitative data analysis package, to ensure the themes emerging during

these conversations are propetly reflected in our analysis.

It is important to acknowledge that survey data has limitations. Whilst we had high response
rates and our reading of the data suggests practitioners generally discussed their approaches
with candour, there are limits. Practitioners may not always be able to describe accurately
what they do and may also not wish to reveal particularly aberrant behaviour. We have been

mindful of this in conducting our analysis and further address this through triangulating our

24 Telephone numbers were not available without this process.

2> Entries were discarded where it was apparent that it was a company dealing solely with work-related personal
injury cases. Repeated entries were also discarded, including where different branches of the same organisation were
listed separately.

26 On file with the lead author.
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32.

tindings with SETA data (see below) and the broader literature on contingency fees where
possible. We also recommend further research in this area and are conducting work on the

perceptions of claimants funded by the Nuffield Foundation.

SETA data

In addition to our data collection via the interviews we have conducted some original analysis
of survey data collected for the (then) Department for Trade and Industry (DTI). This
Survey of Employment Tribunal Applications (SETA) data dates from 2003 and covers a
large random sample of completed employment tribunal applications. SETA data on
employment tribunal applications contains data on case types, advice/representation and
outcomes. It identifies claimants who appear to have brought cases using DBCFs and other
sources of funding, albeit with some error (see below para. 228). That said, it may provide
important insights into the impact of DBCFs on actual outcomes. It is important to
emphasise that, unlike our interviews, the data is confined to cases where an employment

tribunal application is issued: the results may not be typical of all employment claims.
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4. Overview data on participants

33. This Chapter gives information on those who participated in the study. It also provides
interesting data on the way employment work is structured within the sector. Furthermore it
explains the basis on which we distinguish between size of solicitors’ firm in subsequent
analysis; team size and mix of work (claimant-respondent mix and contentious/non-

contentious balance).

Size of firm

34. Our data on size of firm is based on estimates given by interviewees for the number of
partners (or owners, if the interviewee worked outside of a partnership);”’ solicitors; and
other fee earners working within their organisation. It was clear that these figures were often
estimates, particularly when asking those in larger firms about the numbers of solicitors and
other fee earners they worked with. Nevertheless, the data provides a useful indication of the

general size of practices we spoke to.

Size of supplier organisations

35. Some indication of the nature of firms practising employment law who responded to the
survey can be gained from Table 1 which compares the size of solicitors firms, as reported by
respondents, with the size of solicitors’ firms (whether or not they did employment law) as

reported in the Law Society’s Annual Statistical Reports.”

Table 1: Size of Solicitors’ Firms (as indicated by numbers of partners) responding

Sole 2-4 5-10 11-25 26+ All

Respondent firms 10% 9% 22% 21% 38% 100%
15 13 33 32 56 149

All Solicitors 44% 42% 9% 3% 2% 100%

4,446 4,237 916 328 185 10,114

27 Directors in LLPs, for instance, were treated as partners or owners.

28 Cole, Bill (2007) Annual Statistical Reports 2007 (London: Law Society).
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36. 90 (47%) of our respondents were partners in law firms and 164 (86%) were solicitors. Of
those who were not solicitors, 2 were trainee solicitors and 2 were qualified members of
ILEX. Of the remaining 23 respondents, six had qualified as solicitors or barristers but were
‘non-practising’, five had legal training to degree or LPC level, and one was a practising

barrister.

37. The Claims Management Consultants we interviewed were generally small. Three quarters
were solely owned and the remainder had two owners. Most did not employ solicitors (two
firms employed a solicitor and one employed six solicitors). Similarly in many firms the
respondents were the sole fee earner. One CMC consisted of 200 fee-earners (including

several solicitors). The next largest was 7 fee-earners in total.

38. Because partners/owners operate their organisations on very different gearing ratios, a more
accurate indication of the size of the organisation is gained by looking at all fee earning
employees within an organisation, be they partners, solicitors or other fee earners. A

comparative indication of size can be seen in Table 2.

Table 2: Size of claims consultants and solicitors’ compared (numbers of fee earners)

Claims Consultants Solicitors
n % n %
Sole fee earner 11 55% 5 3%
2-7 fee earners 8 40% 21 13%
8 or more fee earners 1 5% 136 84%
N 20 162

39. Solicitors clearly tended to be practising in larger organisations.

40. Missing from the above data are 9 solicitor respondents who were working in-house within,
for example, businesses, trades unions, local authorities, advice agencies and the like. Given

the heterogeneity of this group, we do not have data on the size of these organisations.
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41. In the remainder of the report we talk about organisations in terms of their size, and this is

based on splitting the sample of 182 organisations for which we do have size data into four

groups:”

41.1. Those with 1 or 2 fee earners are identified as ‘tiny firms’.

41.2. Those with between 3 and 10 fee earners are identified as ‘small firms’.

41.3. Those with between 11 and 50 fee earners are identified as ‘medium-sized firms’.
41.4. Those with more than 50 fee earners are identified as ‘large firms’.

Table 3: Firm Sizes Categorised

Claims Consultant  Solicitors

N % N %
Tiny 15 75 12 7
Small 4 20 22 14
Medium 0 0 54 33
Large 1 5 74 46
20 162

How specialist were our respondents?

42. We had approached interviewees on the basis of some specialisation in employment law. To
indicate how specialist they were respondents were asked how much time they spend doing
employment work (in percentage terms). It was clear respondents were predominantly
employment specialists. Most respondents were highly specialised. Three quarters spent
90% or more of their fee earning time doing employment work. Only 7% of respondents
spent 40% or less of their fee earning time doing employment work. Unsurprisingly, given
that most respondents were strongly specialised in employment, the profiles for claims

consultants and solicitors were similar.

29 The labelling of firms as small (or whatever) is somewhat arbitrary and simply aids us in the analysis of data.
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43.

44,

45.

Most interviewees tended to concentrate on contentious work (half did 60% or more
contentious work and about a quarter did 80% or more contentious work) although the
profile of claims consultants and solicitors was somewhat different in this regard. All but one
of the claims consultants spent 70% or more of their time doing contentious work. Only
about 40% of the solicitors we interviewed spent 70% or more of their time doing
contentious work. The average (mean) amount of time spent on contentious work by claims

consultant respondents was 90%. For solicitors, the mean was 60%.

Team size

As a proxy for team size, we asked respondents how many other fee-earners in their office
did employment work. As with size, there were clear differences between Claims
Management Consultants and solicitors. 12 (60%) of the CMC respondents had no other
fee-earners who did employment cases. 29 (17%) of solicitor respondents were the only ones
doing employment work. The remaining CMC respondents worked in teams of between 2
and 7 people. 93 (54%) solicitor respondents had a similar number of employment law
colleagues. 49 (29%) had a larger number of colleagues. 15 (9%) had more than 15

employment law colleagues.

Team size may provide an interesting framework for analysis. With firms tending to monitor
the profitability of departments, it is conceivable that approaches to the risks posed by
DBCFs might relate to the size of team across which risks could be spread. To analyse this

we categorised respondents as follows:

45.1. Solo ‘team’ of one person

45.2. Small Team (2 to 4 members in a team)

45.3. Medium-sized Teams (5 to 9 members in a team)
45.4. Large teams (10 plus members)

24



Damage Based Contingency Fees

46.

47.

Table 4: Team Size

Claims Consultant Solicitors
N % N %
Solo specialist 3 38 25 18
Small Team (2-4) 3 38 37 26
Medium Team (5-9) 2 25 38 27
Large Team (10+) 0 0 42 30
8 142

Client mix: do they specialise in claimant or respondent work?

Another factor which we anticipated might affect approaches to employment work was client
mix. 25 (13% of) firms said they solely did respondent work, and 10 (5%) specialised solely
in claimant work. We are able to categorise firms on the basis of the level to which they

concentrate on one type of work or the other and do so as follows:

46.1. Mainly claimant work (70-100% claimant work)
406.2. Mainly respondent work (70-100% respondent work)
406.3. Mixed practices (the rest)

Solicitors tended to concentrate on respondent work (Table 5). Claims Management
Consultants were more likely to specialise in claimant work, but even so indicated that they

did significant volumes of work for respondents.

Table 5: Mix of work by claims consultant and solcitors

Claims Consultants Solicitors
% %
Mainly Respondent Work 25 61
Mixed Claimant and Respondent Work 35 25
Mainly Claimant Work 40 13
N 20 171
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Relative resources devoted to claimant and respondent work

48. As firm size increases, there is a noticeable trend upwards in the proportion of firms doing
mainly respondent work and a similar reduction in the proportion of those doing mainly

claimant work.
Table 6: Mix of work by firm size

Tiny Small Medium  Large

% % % %
Mainly Respondent Work 26 35 43 87
Mixed Claimant and Respondent Work 44 42 37 8
Mainly Claimant Work 30 23 20 5
N 27 26 54 75

49. It is reasonably well-known that claimants are less likely to have representation than

defendants. Hayward et al indicate:™

Two fifths of applicants nominated a representative on the [then] ITT form, compared with 55 per cent of
employers on the [then] IT3. The most common source of help for both parties when completing the claim
and response forms was a solicitor (44 per cent of applicants compared to 71 per cent of employers).

Fifty-five per cent of applicants and 59 per cent of employers used a representative to help with their case
on a day-to-day basis. Employers were, however, more likely than applicants to be represented at a full
tribunal hearing (72 versus 42 per cent).

50. Information on the depth of advice and assistance provided to the two groups is less readily
available. We were able to estimate the resources devoted within these firms to respondents
and claimants respectively by multiplying the estimated proportion of work that is done for
claimants by the number of team members. A similar calculation is then done for respondent
work. From this it can be estimated that, within our sample firms, the equivalent of 117 fee

earners were engaged in claimant work and 334 fee earners were engaged in respondent work.

30 Hayward et al cited note 17, page xix
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51.

52.

53.

54.

55.

If we assume that these personnel were specialists and representative of employment
specialists generally, this is a very significant differential in the extent to which specialist

personnel are devoted to the work of respondents over claimants.

The analysis can be taken one step further by looking at the chargeable costs incurred on the
two types of work by multiplying the fee earner equivalents above by 1100 hours (as an
assumed number of chargeable hours per annum) and the houtly rate given by firms in
estimating costs (see below). If claimant hourly rates are lower generally than respondent
hourly rates this is likely to overestimate the fees generated by claimant work. Within this

sample this suggests more than three times as much is spent on respondent work.
52.1. £21.5m would be estimated as devoted to claimant work
52.2. £70.7m would be estimated as devoted to respondent work

It should be emphasised that these are estimates only. A number of assumptions would have
to hold true for them to be fully accurate. Nevertheless they provide an interesting indication

of the legal resources being made available currently to claimants and respondents.

Summary

As one would expect, the sample of employment lawyers we interviewed worked within a
variety of practice settings and in a variety of team sizes. The mix of work also differed:
solicitors were more likely to do non-contentious work than claims consultants. Respondent
work is done across the sector but (again unsurprisingly) gravitates towards larger firms,

which are more likely to solely or mostly do respondent work.

Concerns about access to justice are commonly reflected in concerns about the extent to
which claimants are represented in employment tribunal hearings. Hayward et al’s data
indicates applicants are less likely to have nominated a representative; they are considerably
less likely to get the help of a solicitor and be represented at a full tribunal hearing,” We were
able to look at this issue in a different way by comparing specialist legal resources devoted to

claimants and respondents in our samples. In our sample, the amount of resources we can

31 Hayward et al cited note 17

27



A Survey of Practitioners

estimate as being spent on representing defendants outweighs that spent on claimants by
roughly three times. This suggests a larger differential in support for claimants and
defendants than is shown by simple indicators of whether or not someone has assistance or is

represented.
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5.

56.

57.

Prevalence and use of DBCFs

This chapter looks at data on the prevalence and use of DBCFs; why firms do (or don’t) use
them; how long they’ve been using them for and other sorts of funding used for clients

unable to pay privately.

How many practitioners use DBCFs?

127 respondents (66%) said they did not use damage-based contingency fees; the remainder
did use damage-based contingency fees. Only 11% of those we interviewed used them in
more than 50% of their cases. Although it is technically possible to devise a damage-based
contingency fee for respondents, those we spoke to only used them with claimants. Use
differs significantly for firm size, team size and emphasis of work (see Table 7 to Table 9).%
Interestingly, whilst firms that are smaller and concentrate on claimant work appear more
likely to do damage-based contingency fee work, it appears to be firms with small teams
rather than solo specialists (or larger teams) which are most likely to use damage-based
contingency fees. Conversely, some level of damage-based contingency fee work is prevalent

in about half of all firms save in the largest firm category.

Table 7: Use of damage-based contingency fees by Firm Size

Tiny Small Medium  Large All

% % % % %

No use 48 58 52 85 66

Up to 25% use of damage-based 22 23 37 13 23
contingency fees

More than 50% use of damage-based 30 19 11 1 11
contingency fees

27 26 54 75 191

32 Kruskal-Wallis, p = .000 for each of these three variables.
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Table 8: Use of damage-based contingency fees by Team Size

Sole Team  Small Team Medium Large All
Team Team

% % % % %

No use 54 50 83 86 66

Up to 25% use of damage- 43 30 15 14 23
based contingency fees

More than 50% use of damage- 4 20 3 11
based contingency fees

28 40 40 42 191

Table 9: Use of damage-based contingency fees by Client Mix

Mainly Mixed Mainly All

Respondent Claimantand Claimant

Work Defendant Work

Work

% % % %
No use 85 46 35 66
Up to 25% use of damage-based 13 38 32 23
contingency fees
More than 50% use of damage- 3 16 32 11
based contingency fees

110 50 31 191

Do barristers use DBCFs?

58. We did not approach barristers to be involved in the survey. However, two participants
commented that sometimes the barristers they instruct will work on a no win no fee basis,
meaning that the client does not pay extra for counsels’ fees where the case is lost.
Presumably they mean that counsel uses a conditional fee agreement, as the Bar Council’s

guidance for barristers states that they cannot use damage-based contingency fees.”

33 http:/ /www.batcouncil.org.uk/about/instructingabarrister/ fees/
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However, another interviewee suggested that he works with a barrister who does conduct

cases on a damage-base contingency fee; they will work on the case together and share the

percentage fee.

How long have firms been doing damage-based contingency fee work?

59. Our data suggests that damage-based contingency fees are not generally a new phenomenon.

One respondent indicated that his firm had been using them for 20 years and over half of

those who used them had been doing so for over five years. Although firms in the sample

who used damage-based contingency fees in more than 50% of cases had been using damage-

based contingency fees for longer on average (7 years) than firms using them up to 25% (5.5

years), the differences did not appear to be significant.*

Table 10: How long have firms been doing damage-based contingency fee work?

N
2 years or less 10
3-5 years 15
6-10 years 24
More than 10 years 5
Valid responses 54

%
19
28
44
9

Importance of damage-based contingency fees to the firm

60. We were interested in the importance of damage-based contingency fees to firm workload.

3 Two-tailed t-test, p = .230
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Table 11: If it was not possible to use damage-based contingency fees, would firm's workload decrease?

n %
No not at all 14 23
No not really 22 36
Yes slightly 13 21
Yes dramatically 12 20
Valid responses 61

61. The difference in results between firm sizes was not significant.”” The same was true for

62.

63.

team size™ and balance of work.”’ Unsurprisingly where use of damage-based contingency
fees was high the importance to the business (as indicated by impact on firm workload) was

also high.3‘8

Other sources of funding

Only 8 respondents (4%) reported doing work funded by Trade Unions, 6 respondents (3%)
did some legal aid work with several pointing to the limited scope for funding of

representation under the legal aid scheme.

Why do firms not offer damage-based contingency fees?

As already noted, the majority of firms (127) did not do damage-based contingency fee work.
We discussed with them why they did not offer the arrangements, and the most common

responses were as follows:

63.1. doing mainly/solely respondent work and considering DBCFs inappropriate for

such a client base (mentioned by almost half of those not offering DBCFs);”

3 Kruskal-Wallis, p = .140

36 Kruskal-Wallis, p = .612

37 Kruskal-Wallis, p = .239

38 Mann-Whitney, p = .000

393 of the 110 firms that did mainly or solely respondent wotk made no use of DBCFs.
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64.

65.

66.

67.

63.2. that the firm only acts for high net worth individuals who pay by the hour

(mentioned by about a quarter);

63.3. damage-based contingency fees present too great a risk (about a quarter);

63.4. insufficient profit (about a fifth);

63.5. lack of demand (that is clients were not asking for it, about a fifth); and,

63.6. damage-based contingency fees gave rise to client relationship issues (about one
in ten).

Cash flow, unfair profit, conflicts of interest, the widespread availability of legal expenses
insurance (as an alternative) and reputation/image were also mentioned as reasons for not

offering DBCFs.

This data suggests that the predominant reason for not conducting damage-based
contingency fee business is the lack of any need to do so on a commercial basis. Whilst
ethical, client relationship and other issues feature highly in debate, the main reasons given by
our respondents were to do with the nature of the client base, the normal