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A Survey of Practitioners

‘mixed’ firms are in bold although it is worth noting that for each type of marketing the

differences were near significant.'”*

Table 23: Marketing by mix of work

Mainly Mainly Claimant All
Respondent  mixed
Work
% % % %
Do you get clients through referrals from clients? 86 98 100 92
Do you have a website? 84 90 81 85
Do you get clients through referrals from 81 92 84 84
lawyers/advice agencies?
Do you advertise via leaflets? 65 62 39 60
Do you get clients in any other way? 58 60 52 58
Do you directly mail named individuals with 56 42 29 48
information on services?
Do you advertise in any other printed media? 45 58 42 48
Do you advertise in telephone directories? 36 60 68 48
Do you get walk-ins? 25 56 58 39
Do you use any other types of online advertising? 15 26 32 21
Do you advertise on radio? 4 8 3 5
Do you advertise on TV? 2 3 2
110 50 31 191

390.  The main differences appear to be between mainly claimant firms and those that are
mixed or do more respondent work. Leafleting and direct mailing, the béte noire of critics of
claimant lawyers, is more prevalent in respondent firms who appear to use it to contact

former and existing clients. The only approach of claimant lawyers which might conceivable

124 That is the Chi-square result p < .1 for each variable suggesting that there was a less than 1 in 10 chance that the
differences in distribution wete caused by chance. Referrals from clients, p = .090; referrals from lawyers/advice
agencies, p = .056; walk-ins, p = .002; advertise in printed media, p = .053; have a website, p = .012; use of other
online advertising, p = .027; direct mail, p = .000; leaflets, p = .000; other, p = .052
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Damage Based Contingency Fees

fit with an aggressive, advertising model of claimant lawyering is the greater use of online

advertising by claimant only firms.

391.  The same analysis is shown for looking at significant patterns apparently related to
damage-based contingency fee use (Table 24). These results show that firms using damage-

based contingency fees are:
391.1. More likely to take clients from ‘walk-ins’;

391.2. More likely to advertise in telephone directories (particularly where they do less

than 25% damage-based contingency fee work);

391.3. Less likely to have a website where they do more than 50% damage-based

contingency fees; and,
391.4. More likely to use other forms of internet advertising to advertise their services.

392.  Because it is possible that damage-based contingency fee providers wary of a reputation
for sharp marketing practice may have given self-serving answers, the results need to be
treated with some caution. Nevertheless, this is not evidence of damage-based contingency
fee providers having advertising/marketing practices which aggressively seck to target
individuals, or of such practices engaging in mass marketing through leafleting or other forms

of advertising, save through the traditional route of telephone directories.
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Table 24: Marketing analysed by use of damage-based contingency fees

No use

Do you get walk-ins? 31
Do you advertise in telephone 38
directories?

Do you have a website? 83
Do you use any other types of online 15
advertising?

Do you directly mail named individuals 56
with information on services?

Do you advertise via leaflets? 65
N 127

Up to 25% use of

damage-based

contingency fees

56
74

93
37

42

58
43

More than

50% use of

damage-
based

contingency

fees

All
52 39
52 48
76 85
24 21
14 48
38 60
21 191

393.  What is interesting is to take a closer look at those that do engage in more direct forms of

advertising. Table 25 looks at significant patterns based on firm size.

Table 25: Marketing conducted by firm size

Tiny Small

% %
Do you have a website? 52 77
Do you advertise via leaflets? 4 50
Do you directly mail named individuals 15 19
with information on services?
Do you get walk-ins? 11 35
N 27 26
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%
93
69
48

67
54

Medium Large

%
95
79
69

31
75

All
%
85
60
48

39
191



Damage Based Contingency Fees

394.  The only areas where the distributions for different size firms were significantly different

125 126

were the extent to which they got clients through walk-ins; = those that had websites;  those

127 128

who direct mail named individuals; ©* and those who use leaflets. ™ Whilst walk-ins seemed
to be more important to the medium-sized firms, it is the larger firms that appear to place

more reliance on direct mailing and leaflets.

395. A similar analysis was conducted for team size. The distributions were significantly

* whether they advertised on radio;”” whether they had a

different only for walk-ins;'
website;"! whether they use any other form of online advertising;"* mailing named
individuals;' > and using leaflets."”* Larger and/or medium firms seem more likely to use

these methods. These results are shown in Table 26.

125 Chi-square, p = .000
126 Chi-square, p = .000
127 Chi-square, p = .000
128 Chi-square, p = .000
129 Chi-square p = .007
130 Chi-squatre p= .017
131 Chi-square p=.029
132 Chi-square p= .012
133 Chi-square p= .012

134 Chi-square p= .040
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Table 26: Marketing by Team Size

Sole Small Medium Large
Team Team Team Team

Do you get walk-ins? 57 53 35 21
Do you advertise on radio? 0 3 15 0
Do you have a website? 79 85 93 100
Do you use any other types of online advertising? 14 18 25 17
Do you directly mail named individuals with information 36 43 58 81

on services?
Do you advertise via leaflets? 57 58 78 81
28 40 40 42

Summary on marketing

396.  The picture is, thus, an interesting one. Far from the techniques of aggressive advertising
being concentrated in the smaller firms with damage-based contingency fee practices to feed,
it is the larger firms, those with medium and/or large employment teams and/or those with a
greater emphasis on respondent work that use the techniques most commonly associated

with aggressive marketing but to contact their and former existing clients.

397.  Thatis not to imply that these respondents are engaged in improper marketing of their
practices but it does suggest something of a double standard in the criticisms that are made
against small, claimant firms operating under damage-based contingency fees. Firstly, such
firms do not seem to be engaging in proactive marketing practices to the same extent as their
respectable cousins; secondly, even if they were it might be asked why the practice is
acceptable in the context of business clients but not acceptable in a claimant context. One
answer might be that respondent solicitors are merely competing for market share and that if
claimant solicitors engaged in such practices it, alongside the self-interest in the result
engendered by damage-based contingency fees, might encourage them to put forward weak,
ot even fraudulent, claims. This answer is rather called into question by the relatively low
levels of such marketing techniques. It is also debatable as to whether respondent solicitors
are simply engaged in a battle for market share: they are also engaged in persuading
employers of the merits of defending cases with external representation rather than doing it

themselves.
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13. Unqualified Representation

398. A legal qualification is not required for advisers to represent clients in employment
tribunals. This enables claims management consultancies to offer such representation in
competition with solicitors firms in a way that cannot be done for litigation. Little is known

about the true impact of consultancies on employment representation.

Participant opinion on non-qualified representatives

399.  Where respondents did discuss unqualified representatives they were painted in a negative

light.

Unqualified representation and quality of service

400.  Several respondents suggested that unqualified employment practitioners provide a lower
quality service. CM15 suggested that many employment law consultants “don’t even have a
degree”, and IV124 considered that clients in need of contingency funding have to accept
unqualified practice because “beggars can’t be choosers”. IV60 described unqualified
representatives as “maniacs” and accused them of making serious, untrue allegations in order
to force companies into settlement. IV272, a respondent practitioner, suggested that the
quality of work that comes in to him is often “appalling” and blamed this on de-regulation of
service provision and the consequent claims management consultants bringing employment

claims.

401.  Four further participants did not suggest that contingency practice is always unqualified,
but did suggest that the lawyers using damage-based contingency fees are, as IV93 put it,
“second rate”. These respondents commented that contingency work is usually done by
lower calibre (IV128), less experienced (IV81), or less specialised (owing to the prevalence of

damage-based contingency fees in High Street firms) (IV75) representatives.

402.  Conversely, CM04 commented that solicitors who do not specialise in employment law
“have started to dabble in it” and suggested that these practitioners do not have adequate
understanding of its complexity. His implication was that claims consultants such as himself,
with years of experience in only employment disputes, are in fact better qualified to deal with

such disputes than non-specialist solicitors.
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The qualifications of ‘non-qualified’ representatives

403.  Although we did not specifically ask, some of the 20 claims management consultants that
we interviewed provided details of legal qualification held. Two indicated completion of the
LPC, one the CPE and one a law degree. Two were non-practising barristers and two were
non-practising solicitors. Others indicated extensive experience in employment law, with the
majority of these having a human resources background. It should also be remembered that
others may have had legal qualifications and simply not disclosed them. Based on our sample,
it does not appear that there are many claims consultants who enter the field completely
unprepared, although of course it could be that less scrupulous businesses simply did not

respond to our request for participation.

Summary

404.  Not enough is known about the operation of claims management consultants in
employment claims. Clearly some practitioners have their reservations about their operation.
Objective assessment of non-qualified practitioners in the legal aid context has suggested that
specialisation is the crucial variable: non-qualified specialist practitioners have repeatedly been

found to exceed the quality provided by specialist solicitors firms."”’

135 Moorhead et al cited note 102; R. Moorhead et al (2001) Quality and Cost: Final Report on the Contracting of Civil, Non-
Family Adpice and Assistance Pilot (Stationery Office, Norwich); and R. Moorhead and A. Sherr (2003) An Anatomy of
Access: Evalnating Entry, Initial Advice and Signposting using model clients (LSRC, London).
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14. Conclusions

405.  Damage-based contingency fees (DBCFs) are an important and significantly under-
researched aspect of the justice system in England and Wales. They were allowed to develop
in employment cases through a gap in the regulatory framework whilst regulators and
government concentrated on promoting (and regulating) conditional fees in civil cases. The
result is that a significant vehicle for access to justice has developed largely unscrutinised by

serious research or policy attention.

406.  This failure is all the more surprising given the constant, and somewhat ill-informed,
criticism of damage-based contingency fees as an unwelcome Americanisation of our justice
system. Similarly, the furore over equal pay cases (with no win no fee lawyers being blamed
for a significant impact on local authority budgets) has inflamed the current debates about

compensation culture.

407.  As a result, this study takes as its focus the use of DBCFs in employment cases. It has

aimed to:

407.1. To provide data from practitioners on the extent to which they use damage-based
contingency fees in employment cases;

407.2. To provide data from practitioners on the nature of the agreements they use;

407.3. To understand the types of cases in which damage-based contingency fees are (or
are not) used;

407.4. To consider the pros- and cons- of using damage-based contingency fees from
the perspective of practitioners;

407.5. To consider any broader issues practitioners believe damage-based contingency
fees raise in practice; and,

407.6. To analyse this and pre-existing data in considering the big issues surrounding

DBCFs: do they provide access to justice; do they do so in the public interest; and
to what extent are consumers of DBCF's interests propetly protected under such

agreernents.
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Methods

408.  The project was based on conducting short structured telephone interviews with
practitioners conducting employment cases. We interviewed solicitors and non-solicitor
providers of employment advice. Sampling is discussed above (para 25 onwards). We also
conducted some original analysis of data on employment tribunal applicants (SETA data) and

examined existing literature.

409.  The response rate for solicitors was 57%, a very respectable figure, but we are likely to
have a bias towards those who do have some experience of damage-based contingency fees in
our sample. We do not claim, therefore, that this sample is necessarily representative of all
employment firms, but it does represent a wide and significant range of practice within the
employment advice sector. Response rates were much lower for Claims Management

Consultants (the response rate was as poor as 16%0).

410.  As far as we are aware, it is the first study of its kind and it contains detailed and valuable
information on employment practice generally and DBCF practice in particular. It is
important also to acknowledge that survey data has limitations. Whilst we had high response
rates amongst solicitors and our reading of the data suggests practitioners generally discussed
their approaches with candour, there are limits. Practitioners may not always be able to
describe accurately what they do and may also not wish to reveal particularly aberrant
behaviour. We have been mindful of this in conducting our analysis and further address this
through triangulating our findings with SETA data and the broader literature on contingency

fees where possible.

411.  As ever, there is potential for much more to be done both in terms of gaining objective
information about costs and outcomes on such cases and in understanding client, practitioner
and other stakeholder viewpoints. A programme of work has been recommended to the
Ministry of Justice.”® Moorhead and Cumming are also engaged in a further project on
employment tribunal claimant perspectives on funding arrangements funded by the Nuffield

Foundation which should be complete early in 2009. Nor does our study directly address all

136 Moorhead, Richard, Paul Fenn and Neil Rickman (2008) Scoping Project on No Win No Fee Agreements in England and
Wales (unpublished, 7™ October 2008)
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the issues associated with the use of DBCF's in equal pay cases. This is an area where the
multi-party nature of the claims and the apparent fact that the majority of claims appear to
remain unresolved mean we would be warier about applying our general findings to the

specific dynamics of equal pay cases without further research.

Data on participants

412.  Claims Management Consultants generally worked in small organisations whereas the
reverse was often true for the solicitors we interviewed. It was clear that those we
interviewed were generally highly specialised: three quarters spent 90% or more of their fee

earning time doing employment work.

413.  Solicitors were more likely to concentrate on respondent work than Claims Management
Consultants who tended to concentrate mainly on claimants, but even so they indicated they
did significant volumes of work for respondents. As firm size increases, there is a noticeable

trend upwards in the proportion of firms doing mainly respondent work.

Is access to justice for claimants a concern?

414.  Concerns about access to justice are commonly reflected in concerns about the extent to
which claimants are represented in employment tribunal hearings. Other research has shown
that claimants are less likely than respondents to have nominated a representative; and are
considerably less likely to get the help of a solicitor or to be represented at a full tribunal

hearing. 137

415.  We were able to look at imbalances in advice and representation in a different way by
comparing specialist legal resources devoted to claimants and respondents in our samples. In
our sample, the amount of resources we can estimate as being spent on representing
defendants outweighs that spent on claimants by roughly three times. This suggests a larger
differential in support for claimants and defendants than bare indicators of whether or not

someone has assistance or is represented.

137 Hayward et al cited note 30.
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Prevalence and use of DBCFs

416.  Most of the practitioners we surveyed did not use DBCFs (127 respondents (66%) said
they did not). Only 11% of those we interviewed used them in more than 50% of their cases.
Firms that are smaller and concentrate on claimant work appear more likely to do damage-
based contingency fee work, although the very smallest firms and employment teams were

not more likely to use DBCFs than their slightly larger counterparts.

How long have firms been doing damage-based contingency fee work?

417.  Damage-based contingency fees are not generally a new phenomenon. One respondent
indicated that his firm had been using them for 20 years and over half of those who

responded had been using them for over five years.

DBCFs for defendants?

418.  Although it is technically possible to devise damage-based contingency fees for

respondents, those we spoke to only used them with claimants.

Why do firms not offer damage-based contingency fees?

419.  The predominant reason for not using damage-based contingency fees appears to be the
lack of any need to do so on a commercial basis: the nature of their client base, the normal
approach to funding respondent work and concerns about profitability and riskiness of
damage-based contingency fee cases were the reasons most often given by interviewees.
However, there was also a strong underlying sense that lawyers ought, in a normative sense,

to be paid on the basis of the time they put into a case.

420.  Itis clear from this analysis that opportunity cost is likely to be a major driver behind
firms’ decisions to take on DBCFs. Where firms have a steady supply of privately paying or
other funded work, there is less need for them to use DBCFs. This partly explains why
DBCFs were more common in smaller firms. Interestingly, where small firms did not provide
damage-based contingency fees they were more likely than bigger firms to mention cash flow,
conflict of interest, insufficiency of profit, client relationship issues, and reputation/image as
reasons for not doing damage-based contingency fees. This may suggest that because
damage-based contingency fees are more common in smaller firms, economic pressures may

render ethical dilemmas more acute.
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How are contingency fees calculated

421. 57 (89%) of those who did contingency fee work charged a percentage of compensation

in such cases. 4 (6%) charged a conditional fee-style arrangement.

422.  In terms of setting the percentage rate 42 (74%) indicated they did not have a set rate but
charged within a band. Many however had a normal rate, which they varied in more or less
exceptional circumstances. The rate could drop as low as 5-10% but most respondents
indicated a lower band of around 25 or 30% and an upper limit of between 40 and 50%. The

average (mean) fee was 31% with 33% being the most common (modal) fee.

423.  Interestingly, firm size, client mix and the proportion of a firm’s work done on a DBCF

did not generally appear to impact on the rate charged.

Where the percentage fee varies, what factors cause it to vary?

424.  The most commonly cited factors influencing the percentage at which a fee was set were

case duration; level of compensation; and prospects of success.

Are contingency fee percentages exploitative of clients?

425.  Interview data is not the ideal means of exploring this issue, although asking about
specific cases is likely to be more accurate than asking about general practices. As a result, we
asked DBCF practitioners for costs information from the last contingency fee case they
completed and non-DBCF practitioners were asked to indicate their normal hourly rates for
similar cases. From this data it is possible to calculate notional houtly rates for the DBCF

cases and compare them with their normal hourly rates.

426.  The data, which needs to be treated with caution, suggests that DBCF cases were not
generally more profitable than equivalent hourly rate cases. In fact, levels of profitability
looked very similar. The fact that these assessments take no account of the risk that cases
would be lost is a further reason for thinking that DBCF's are not likely to be more profitable

than hourly fees."”® Furthermore, published data on costs in Employment Tribunal cases

138 There is also the risk that lawyers paid on an houtly basis will not be paid by their client.
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suggests that no win no fee agreement cases cost applicants similar or less than those paying

win or lose.'’

427.  Interestingly, for those firms that did not take cases on DBCFs, there did appear to be
some potential for greater profits if they bad used DBCFs: on average, given the
compensation paid, the level of fee on a damage-based contingency fee would have been
considerably higher than the actual hourly fee. However, these firms either perceived such
cases as too risky; or saw reputational and/or ethical problems in taking DBCFs for ‘high-

end’ clients.

428. At the very least then, this evidence does not support the view that where DBCFs are
used they are generally more expensive than hourly rate cases, or that across the range of
cases the charges generally exceed the effort put in. Indeed this evidence suggests that,
comparatively speaking, DBCFs are less profitable than houtly fee cases. This view was
supported by some but not all interviewed practitioners, but particularly those with
experience of DBCFs. Whilst we would not suggest that this is conclusive, and we
recommend further work is done in relation to, for example, the SETA datasets, and multi-

party cases, we find no evidence of overcharging based on the level of percentage set.

Are DBCFs as simple as they appear? Deductions and how they are
charged

429.  There are, nevertheless, other areas of consumer protection in relation to DBCFs on
which we think the evidence is less comforting; in particular, the claim that DBCFs are simple
and easily understood. The idea that DBCFs are simple is based on a model where a client
knows that they will be charged a fixed percentage of anything they win and nothing if they

lose. Is it an accurate model?

Calculating the percentage fee: a percentage of what?

430.  Our first issue is the basis on which any percentage is calculated. Deductions can be

made from claims awarded or received. In particular, a claimant’s damages may be reduced

139 Hayward et al cited 17, Table 4.23. Further analysis would need to be conducted to establish the robustness of
these findings.
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because of welfare benefit deductions (where cases are dealt with by the Tribunal) so that the
amount received is less than the amount awarded. This begs the question: how do such
deductions impact on the fee taken? Similarly, disbursements may be incurred: is a
percentage fee taken in addition to such disbursements or does the adviser meet those out of

their fee? Finally, should a percentage fee include or exclude VAT?

Deductions

431.  In terms of the extent to which lawyers calculate their fee as a percentage of
compensation agreed or awarded (the pre-deduction figure) or as a percentage of the
compensation actually paid to the client (the lower post-deduction figure), practice appears to
be split roughly down the middle: half of interviewees charge pre-deduction and half post-.

Deductions in employment tribunal cases were said to be relatively rare.

VAT

432.  Treatment of VAT was similarly split. It should be noted that adding VAT on a 33% fee
adds a further 6% to the costs deducted from a client’s damages. About half of respondents
added VAT to their percentage fee and half did not. The position is in stark contrast to how
respondents reported dealing with hourly rates, suggesting that a significant proportion of
practitioners see the desirability of quoting fees inclusive of VAT for damage-based
contingency fees."" Thus, whilst the adding on of VAT to damage-based contingency fee
percentages may be confusing to consumers and run counter to their expectations, practice is
better than the position for houtly rates more generally where ot including VAT in the quoted

rate 1S common practice.

Charging for disbursements

433.  The majority of practitioners 51 (84% of valid responses) indicated they always or
sometimes charged disbursements 7z addition to the percentage fee. A common practice was
that when disbursements were incurred they would be charged for whether or not a client
won their case. Only 10 (16%) indicated they did not charge for them separately (i.e. they
would meet disbursement costs out of the adviser’s percentage). Disbursements in

employment tribunal cases were said to be relatively rare.

140 47 (98%) reported that they would add VAT onto an houtly rate.
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Hidden extras and the consumet interest

434.  What the above sections reveal are a range of practices in terms of charging the client a)
whether or not they win and b) over and above any agreed percentage fee. There is a
significant likelihood that these approaches violate a lay understanding of what is meant by a

no win no fee agreement: to consumers they may constitute ‘hidden extras’.
435. It seems to us there are two possible ways of interpreting this data.

436.  Firstly, that such terms are legitimate attempts by private practice to define DBCF
agreements on terms which are economic and propetrly balance the risks between lawyer and
client. Itis worth emphasising that practitioners tended to point to the rarity with which
damages were deducted and/or disbursements charged. The economic point is not
apparently well supported by evidence that it is those firms with higher levels of DBCF that

are less likely to charge these extras charges.

437.  Alternatively, these charges are dubious attempts to shift some of the risks of an
apparently simple relationship onto unwitting consumers. The rarity of disbursements and
deductions might support an argument that these are parts of the risk that practitioners

should bear within their more general acceptance of the risk of a case.

438.  The fact that practice on these areas is split suggests a lack of professional consensus on
the matter. A crucial element in both positions is the extent to which consumers understand
and have chosen arrangements whereby the lawyer charges extras win or lose. We have no
evidence from this project on what clients actually understood under their agreements. This

evidence is now being collected in a subsequent project.

Are all barristers always operating within Bar guidance?

439.  Bar Council guidance for barristers states that they cannot use damage-based contingency

1

1 . . . . . .
fees.""! We received some interview evidence that some barristers may be accepting such

fees.

141 http:/ /www.batcouncil.org.uk/about/instructingabarrister/ fees/
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Practitioner attitude to DBCFs

440.  All interviewees were asked what they considered to be the pros and cons in using
DBCFs. Practitioners using the arrangements were also asked whether they preferred to
charge on a DBCF basis or by the hour. The results indicate general dissatisfaction with
DBCFs as funding arrangements. 74% preferred to use hourly rates where they could; 11%
preferred DBCFs and only 13% preferred a mixture of both. Six of the seven practitioners

who preferred to use DBCFs were claims management consultants.

441.  The main practitioner problems with DBCFs were the risk associated with such cases;
poorer profitability; cash flow problems; reputational impacts (being perceived as ambulance
chasers, or being seen as ‘part of the problem’ where they had a respondent client base to
protect). The creation of conflicts of interest; spurious claims; a negative impact on case

management; and the attitude of clients were also raised by smaller numbers of interviewees.
g ; y

442.  Despite the extensive range of DBCF problems suggested by participants, advantages
were also put forward. The main ones were the capacity of DBCFs to generate extra
business; the potential for greater profitability (practitioners seemed split on this issue); and
some reputational benefits through ‘putting their money where their mouth was’, and being

able to take on some worthy cases which they might otherwise turn down.

Practitioner opinions on client attitude in DBCF cases

443.  Roughly one in seven practitioners complained about DBCF clients’ attitudes towards
their cases. Just over half of these respondents explicitly related the problem to the fact that

such clients are not incurring costs, unlike hourly paying clients.

DBCEFs access to justice and ‘explosions’ in claims

444.  Itis reasonably clear that, for those without legal expenses insurance, and who are not
members of a Trade Union, DBCFs provide an alternative method of funding employment
litigation. For those unable to afford to pay privately for legal representation and unable to

gain access to free assistance and/or representation, DBCFs may present the only practicable
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alternative to self—represenmtion.142 In spite of this, an issue which excites much debate is the
extent to which DBCF's increase access to justice or have led to an explosion of unwarranted

claims.

445.  These two views stem from the same underlying phenomenon: an alleged relationship
between DBCF's and the number of employment tribunal claims brought; but they also
involve a value judgement about the quality (merits) of the cases brought. In other words,
for the ‘access to justice case’ to be made out one needs to establish an increase in claims
numbers attributable to DBCFs without an associated reduction in the quality of claims. For
the ‘explosion’ argument to be made out one needs to establish (dramatic) increases in the
number of claims attributable to DBCFs and an associated reduction in the quality of cases

brought.

DBCFs and trends in employment tribunal cases

446.  DBCFs’ impact on case numbers is uncertain. If they had a general impact on claim
numbers we would expect to see a significant increase in general claims over this period and
in latter years in particular. Any increases have been significant but relatively modest and
irregular over the 7 year period (over that period the cumulative increase varies between 0
and 20%). More importantly, existing (but somewhat out of date) evidence on the prevalence
of DBCFs in employment tribunal cases does not suggest that levels of DBCF funded claims
are high: in 2003 only an estimated 11% of claims were funded by DBCF.'* This is not

consistent with DBCF's fuelling a substantial upward trend in underlying claims.

447.  There is potential for DBCFs to have contributed to the dramatic increase in claims in
sex discrimination and equal pay. For this to be true, the proportion of cases brought using
DBCFs would need to be dramatically higher in these areas than others. Our survey data on
this is equivocal, although anecdotally the evidence is quite strong in equal pay cases (where

group claims may make DBCFs more economic for claimant firms).

142 The Legal Services Commission funds limited advice and assistance but not generally representation in
employment cases. Local authorities may also fund some assistance and/or tepresentation but levels of funding
around the country are generally assumed to be patchy.

143 Hayward et al cited note 49
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448.  Itis also important to emphasise that large numbers of such cases are brought by Trade
Unions and not by firms operating under NWNF agreements, although there are allegations

that DBCF lawyers forced Trade Unions towards this position.

449.  There are also other plausible explanations for the growth in claims, in particular changes
in employment legislation, large public sector initiates in relation to job evaluation and the

exposure of large scale discriminatory practices in relation to pay.

Access to justice? The quality arguments and evidence

450.  The evidence then is consistent with DBCFs having had a perhaps modest upward
impact on general claim numbers with a more dramatic impact in equal pay (and possibly

discrimination) cases. What of the quality arguments?

451.  Theoretical economics and empirical evidence tends to support the view that, because a
NWNF practitioner has to invest their own time, and possibly other costs, in a case, they are
going to be careful about the cases they take on. Thus in theory DBCFs should improve the
quality of cases that are brought, because practitioners carefully select cases with good
prospects of success.'* Alternatively, it is possible that these incentives operate to restrict
access to justice: practitioners are ovetly cautious, cherry-picking only the very best cases, or
are confined by the economics of the situation to reject meritorious but low value cases
which would not be profitable. The latter has already been identified as a potential problem

in relation to employment cases.'*
452.  We collected evidence on these issues in a number of ways.

453.  Our analysis of SETA data on employment tribunal claims (Table 17) suggests that the
proportion of cases which a claimant with legal assistance loses in employment tribunals is in
the region of 20-25%. DBCFs do not appear to give rise to higher failure rates than other
forms of funding (at least once cases have been issued in employment tribunals). If this is

correct, and if outcome is taken as an indicator of case quality, contingency fees neither

144 Helland, Eric and Alexander Tabarrok (2003), Contingency Fees, Settlement Delay and Iow-Quality Litigation: Empirical
Evidence from Two Datasets, 19 Journal of Law, Economics, and Organization 517 -521; Clermont & Currivan cited
note 74; Dana & Spier cited note 74; Kritzer HM cited note 46.

145 Hammersley ¢z a/ (2007) cited note 6, p.21 ; Johnson and Hammersley (2005) cited note 5, p.28
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improve nor weaken the quality of cases brought. It also suggests that practitioners are not

unnecessarily risk averse in bringing contingency fee cases.
454.  This view on quality is reinforced by a number of other pieces of evidence.

455.  We asked practitioners what proportion of cases they considered for damage-based
contingency fees but then declined. The mean figure for the proportion of cases considered
for DBCF's but then declined was 44% and half of respondents reported turning away 50%
or more of potential DBCF cases. Even for those practitioners heavily dependent on DBCFs,
the results were not consistent with the view that DBCFs generally give rise to them taking

on cases irresponsibly.

456.  Similarly, in rejecting cases, heavy reliance is placed on prospects of success and likely
level of compensation. The thresholds employed plainly exclude large numbers of

employment cases as uneconomic.

457.  The above data is consistent with practitioners assessing cases on their merits and
economic return before taking a claim on a DBCF basis. Nevertheless our survey did
provide opportunities for the issue of spurious claims to be discussed. Around one in ten of

those with relevant experience suggested spurious claims as an issue.

458.  The situation is much more complex in equal pay cases but even here, the situation does
not appear to be one in which DBCFs have led to a decrease in the quality (legal merits) of
claims brought. Whilst the law affords employment claimants individual rights, it is difficult
to criticise DBCFs which fund legitimate claims on access to justice grounds. This suggests,
without being conclusive,'* that even in equal pay cases increases in tribunal claims are

consistent with improved access to justice not an unwarranted increase in claims.

459.  Rather, DBCFs have exposed a critical tension between individual and collective
resolution of employment rights which local authorities are struggling to meet. Other

arguments against DBCFs in equal pay cases centre on consumer protection (such as

146 A particular issue which is not resolved by this argument is whether trade union members who brought cases
under DBCFs would have been better off if they had relied on trade union representation.
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exploitative charging, inadequate advice on alternative funding and conflicts of interest on

settlement, see para. 461 onwards).

Imperfections in access to justice through DBCFs

460.  That said, DBCFs are not a panacea to access to justice problems. Clearly, lower value
claims are less likely to be brought under DBCF's and it is claimants in this group in particular
who are likely to struggle to afford representation (and may also be most likely to struggle
with self-representation). There is also considerable variability in the risk assessment
practices of advisers: this depends not only on the characteristics of the case but also the
context within which practitioners work. This may mean that access to justice through this
mechanism is something of a lottery. For practitioners desperate for the work, incentives to
take on weaker cases (even spurious cases) may remain, although our evidence does not

suggest that this is a prevalent problem.

Conflict of interests

461. A major criticism directed at DBCFs is that the arrangements pit the lawyer’s interests
against those of his client. In particular, there is a perceived danger that contingency fee
representatives will give settlement advice with their own financial interests in mind, as
opposed to seeking to champion the client’s best interests. This could lead to under-
settlement of cases as representatives seek to recover quickly and avoid going to tribunal or it
may lead to practitioners holding out for more when their clients wish to settle. Our study
examined practitioner perceptions of the settlement process as well as collecting data on the
consequences contingency claimants face should they reject their representative’s settlement

advice.

462.  There is reasonably consistent evidence that DBCF cases are more likely settle without a
tribunal hearing (with the exception that DBCF practitioners do not think they themselves
are more likely settle DBCF cases before hearing). There is also some evidence that cases may

settle for less and sooner than non-DBCF cases but this is more equivocal.

463.  Qualitative evidence tends to support the concern that DBCFs may lead to greater under
settlement. There is also some evidence of respondent practitioners adopting particular
tactics with opponents when they know or suspect they are on DBCFs by stringing cases out

or encouraging early, poor settlement.
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What happens when the claimant rejects the DBCF practitioner’s advice

to settle?

464.  As we have noted, with a DBCF the representative’s fees are inextricably linked to the
financial outcome of a case, and because of this many practitioners view the arrangements as
impacting on settlement practices. Such impact points to a shift in control over settlement
decisions away from clients and towards their representatives. As is evident from the
discussion on conflicts of interest and the quantitative settlement data, some of our
interviewees were plainly sensitive to this re-alignment. Settlement clauses in DBCF
agreements are an important part of the legal framework underlining an alignment that
protects the lawyer’s position. They largely seek to bind the client to accepting their lawyer’s

advice on settlement.

465.  The use of such clauses is interesting and difficult. There are a number of relevant ethical
rules but in particular Solicitors Conduct Rule 3.01(2)(b)) states there is a conflict of interests
if:

(b) your duty to act in the best interests of any client in relation to a matter conflicts, or there is a
significant risk that it may conflict, with your own interests in relation to that or a related matter.

466. Guidance on the Rule states:

You must always be careful to ensure that any settlement achieved for a client, or any adpice
given in a non-contentions matter conducted on a contingency fee basis, is in the client’s best
interests and not made with a view to your obtaining your fee."”’

467.  Because of these issues, all contingency practitioners were asked to explain their
procedure upon client rejection of settlement advice. It is important to preface this
discussion with the observation that, when we asked contingency practitioners if clients had
ever rejected settlement advice, around three-quarters of those who answered indicated that it
had never happened, suggesting that in practice clients simply agree to settle. Some however
indicated this was due to the financial penalties of not-settling provided for under the
contingency agreement. One practitioner indicated that the clauses which we discuss below

are, “really just there to frighten the clients” (CM21).

147 Para 54, Solicitors’ Code of Conduct 2007 Dated 10 March 2007 and commencing on 1 July 2007
./ /www.sra.org.uk/documents/code/solicitors-code-of-conduct-full. pdf, last downloaded 7t October 2008
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468.  Upon a client rejecting settlement advice, around three in five contingency practitioners
indicated they would automatically terminate the contingency agreement. There were a
variety of practices as to what happened next: clients could be charged in full on an hourly
basis for work done to date; or they might have such charges deferred to the end of the case;
more complex arrangements sometimes kicked in where charges would be waived if clients
‘beat’ previous offers having had the agreement terminated. It is clear that the most likely
impact of such clauses is to provide a very strong incentive for the client to accept settlement
advice. Clients of these practitioners have a choice between accepting settlement advice and
losing their representation. It was also a reasonably common practice, where an agreement
was terminated, for the client to incur a significant debt for work done to date, which is likely

to further deter the client from rejecting advice.

469.  Firms that largely relied on contingency income appeared somewhat less likely to adopt
these approaches, suggesting that they have taken an informed view that it becomes more
important in such situations to keep the work and attempt to recover from it than to drop the
client. They may also be more likely to see the risk that a client rejects their advice as part of
the risk they manage and charge for in the original percentage fee. Similarly, they may see
reputational benefits in being seen as unequivocally on their client’s side and not acting in

their own interests.

470. It always needs to be acknowledged in this context that pressure to settle has some
healthy impacts: reducing the time taken to resolve cases; reducing the transaction costs of
those cases for opponents; and perhaps leading to more proportionate settlement. In other
words, there is potential for some balanced pressure to settle to be in the broader public
interest. Furthermore, practitioners have a legitimate interest in ensuring that the settlement
decision is properly structured; although there must be a question-mark over the lengths to
which these clauses can legitimately go in ‘persuading’ clients of the need to settle. This must
be particularly so given professional conduct rules for solicitors which indicate clearly that
settlement advice should not be shaped by their own interest in getting paid. Prima facie,
these contractual clauses raise conflict of interest issues as well as issues around essential
fairness. A proper and informed debate needs to be had on the correct balance to be struck.
To assist in that we are conducting a further research project looking at client experiences of
operating under different funding arrangements which we would expect to report on in early

2009.
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DBCF impact on quality and case management

471.  Aside from concerns about conflicts of interest, we collected a range of responses from
participants suggesting that DBCFs impacted on case management, the overwhelming
majority of which considered the impact to be negative. The most common suggestion was
that DBCFs lead to provision of a lesser quality service, predominantly suggested by
respondent practitioners. Respondents commenting on the oppositions’ lower quality of
service tended to indicate that their opponents were less well prepared or left all preparation

to the last minute.

472.  Some interviewees considered DBCFs as beneficial to case management, although they
were in the minority. These suggested that when working on an hourly rate there was an
incentive for the lawyer to take longer because doing so results in higher fees, whereas

damage-based contingency fees encourage working as quickly as possible.

Marketing

473.  Another issue which is sometimes raised in relation to ‘no win no fee’ arrangements is the

alleged propensity of representatives working on this basis to engage in aggressive advertising

techniques.

474.  Our study asked practitioners about how they advertise and aimed to draw conclusions
on whether damage-based contingency fee representatives engage in more aggressive
techniques. As well as exploring general patterns of marketing/advertising, we were able to
analyse the figures to establish whether there were particular patterns of advertising
attributable to particular firm sizes, team sizes, and client mix. We were also able to look at it
by use of damage-based contingency fees. We were not able, however, to analyse the content

of adverts. The results are interesting and largely contrary to the popular picture.

475.  Far from the techniques of aggressive advertising being concentrated in the smaller firms
with damage-based contingency fee practices to feed, it is the larger firms, those with medium
and/or large employment teams and/or those with a greater emphasis on respondent work
that use proactive techniques to secure business from the business community. That is not to
imply that these respondents are engaged in improper marketing of their practices but it does
suggest a double standard in the criticisms that are made against small, claimant firms
operating under damage-based contingency fees. Firstly, such firms do not seem to be

engaging in these marketing practices to the same extent as their respectable cousins;
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secondly, even if they were, it might be asked why the practice is acceptable in the context of

business clients but not acceptable in a claimant context.

476.  One answer might be that respondent solicitors are merely competing for market share
and that if claimant solicitors engaged in such practices it, alongside the self-interest in the
result engendered by damage-based contingency fees, might encourage them to put forward
weak, or even fraudulent, claims. This answer is rather called into question by broader
evidence on case merit/quality in this report. It is also debatable as to whether respondent
solicitors are simply engaged in a battle for market share: they are also engaged in persuading
employers of the merits of defending cases with external representation rather than doing it

themselves.

Unqualified representation

477.  CMCs that represent claimants have been subject to Part 2 of the Compensation Act
2006 and therefore required to be authorised and regulated by the Ministry of Justice since
April 2007. Not enough is known about the operation of claims management consultants in
employment claims. Our interviews suggest that some solicitors have reservations about
their operation. Objective assessment of non-qualified practitioners in the legal aid context
has suggested that specialisation is the crucial variable: there non-qualified specialist
practitioners have repeatedly been found to exceed the quality provided by specialist solicitors
firms."*® The context here is significantly different. Claims management consultants are
competing for business from lay rather than public funders and are often relying on low value

work apparently at the margins of profitability.

Core Conclusions

478.  This Study provides in-depth data on the use of DBCFs amongst employment

practitioners. Our core findings can be summarised as follows.

478.1. Access to justice in employment tribunals has long been subject to criticism.

Inequalities in representation are well established. This study further deepens our

148 Moorhead et al cited note 102; R. Moorhead et al (2001) Quality and Cost: Final Report on the Contracting of Civil, Non-
Family Adpice and Assistance Pilot (Stationery Office, Norwich); and R. Moorhead and A. Sherr (2003) An Anatomy of
Access: Evalnating Entry, Initial Advice and Signposting using model clients (LSRC, London).
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478.2.

478.3.

478.4.

478.5.

478.6.

478.7.

478.8.

478.9.

understanding estimating that within our sample the level of specialist resources
devoted to assisting and representing employers is roughly three times of that

devoted to employees.

The impact of DBCFs on the overall number of employment claims pursued is
uncertain. Increases in employment tribunal applications appear to be more

significantly related to other underlying factors such as changes in substantive law.

DBCFs have probably made a modest contribution to access to justice in
employment tribunals ensuring that some applicants have access to advice and

representation when they would otherwise not.

The situation in equal pay cases is more complex, but the evidence is not
consistent with DBCF's giving rise to more, poorer quality claims. DBCFs have,
however, exposed significant tensions between individual and collective
resolution of complex pay situations and contributed to the considerable financial

strain on local authorities posed in correcting pay inequalities.

Any contribution to access to justice is not uniform: lower value claims and
claims with high levels of risk or cost associated with them are less likely to be

brought.

The claim that DBCFs lead to an increase in spurious or weak claims is not borne

out by the weight of evidence currently available.

There is no evidence to support the view that the percentage charged under

DBCFs is generally excessive.

There is evidence, however, that approaches to charging DBCFs are not
consistent and may be likely to lead to consumer confusion and detriment,

particularly as regards VAT, disbursements and recoupment.

DBCFs appear to encourage earlier settlement of cases and, in particular, greater
settlement without the need for tribunal hearings. Whilst there are often benefits
in earlier settlement, which may ensure settlement is proportionate, it is debatable
whether the ‘pressure to settle’ inherent in DBCFs leads to cases being

compromised inappropriately. There is some evidence that it may do so.
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478.10.

478.11.

478.12.

478.13.

The survey did not provide evidence that the marketing practices by DBCF

practitioners was generally more aggressive than other practitioners.

Solicitors raised issues about the competence and practices of claims consultants.

This would benefit from proper scrutiny.

Firms’ contractual arrangements around settlement, and sometimes other,
decisions in DBCF cases generally effectively ‘handcuff’ the client to their
lawyer’s advice. The consequences of rejecting such advice can be serious both in
terms of the impact on their representation and in respect of debts that fall due.

Conversely, firms have a legitimate interest in protecting their financial position.

Whether the protections taken are appropriate is open to debate and should in
particular be debated by the professions, regulators and consumer groups. Given
a solicitors’ duty not to place themselves in a conflict situation with their client,
the apparent risk that DBCFs »ay give rise to such conflicts and the tendency of
such ‘handcuff’ clauses to reinforce the power of advisers (in situations of

potential conflict) requires the scrutiny of such rules to be searching.

-end-
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Appendix A: Interview Schedule

Research Into Contingency Fees

NAME of INTERVIEWEE: Name of Firm:
Date:

Hello, my name is [Rebecca Cumming]. I am ringing up to follow up Richard
Moorhead’s letter inviting you to participate in some research on employment cases

and contingency fees.

Can I check you’ve read the letter and are happy to participate?

[] yes — Is now convenient or should I ring at another time, it should take 30
minutes. Great. THANK YOU  As stated in the letter your answers will

remains anonymous in any future publication

[| no, You do not have to give any reasons, but it would be useful to us to know

why you are reluctant:
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Section One: Introductory Issues
I just need to ask a few basic questions about you and your firm:

**NB — ensure you have looked at website and established whether it is definitely a solicitors

Sfirm

**[f this is not clear. ..

Just to clarity, this is a solicitors firm?

[ ] Yes [ ] No

How big is the firm:

[ | partners (7f solicitors firm) | owners (if not solicitors firm)

[ ] solicitors
[ | other fee earners
Are you a partner (or owner)? | Jyes | ] no

**NB — partners are always solicitors — tick 5 yes and go to 7

Are you a solicitor? | ] yes [ ] no
If not a solicitor, are you:

[ ] a trainee solicitor
[ ] a qualified member of ILEX

[ ] other (specify)|
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How much of your time do you spend doing employment work? | 1%

How much of this is contentious work (disputes that might go to a tribunal)?

[ 1%

How many other colleagues conduct employment work? | ]
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I’m going to ask you about how you get your clients. Do you get any by?

| | Referrals from former clients

[ | Referrals from lawyers/advice agencies
[ | Walk ins

[ 1TV

[ ] Radio

[ ] Telephone Directories

[ | Adverts in other printed media
[ ] Online

[ ] Website [ | Other (please specify)

[ | Direct mailing to named people
[ | Leaflets
[ ] Other

If Other, please specity:

What percentage of your employment cases proceed to a full hearing?

[ 1%
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Section Two: Funding Arrangements

OK, thanks. Now I’d like to ask some questions about your firm’s funding

arrangements in employment cases.

Do you do any work funded by
[ ] Trade Unions

| | Legal aid

Does your firm represent claimants, defendants or both?

[ ] Claimants
[ | Defendants
[ ] Both

If Both — roughly what percentage of your workload is for claimants?
| ]

**NB — answer relevant to questions asked in section 3
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Does your firm offer contingency fee funding in employment cases?

[ ] Yes
for claimants, defendants or both?
[ ] claimants
[ ] defendants

[ ]both

[ ] No

If No, could you give reasons for this?

** Go to question 0 page 165

If it was not possible to use contingency fees, do you think that your firm’s
employment workload would decrease?

[ ] Yes, dramatically
[ ] Yes, slightly
[ ] No, not really

[ ] No, not at all
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Section Three: Use of Contingency Fees

OK thanks. I now want to ask you in more detail about how you use contingency

fees.

[1f the firm uses contingency fees for defendant and claimant work]
Do you have more experience of using contingency fees in either claimant or

defendant work?

[ ] claimant | | defendant | | similar

If similar, choose claimant or defendant alternately

To keep the interview shorter, I would like to concentrate solely on

[claimant/defendant] cases.

For how many years has your firm been offering contingency fee funding in
employment cases?

[ | years

In what percentage of your [claimant/defendant] cases would you charge clients on
a contingency fee basis? | 1%
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I am going to go through a list of types of employment cases and ask you how
suitable you find them for contingency fee agreements

on a scale of 1 to 5, 1 being very suitable and 5 being very unsuitable

[2 = suitable, 3 = fairly suitable, 4 = unsuitable]

[] [ [] [] [ ] unfair dismissal
[ [] [] [ [ ] unauthorised deduction of wages

[ [] [] [] [ ] breach of contract

[1 [ [1 [1  []redundancy pay

[] [] [] [] [ ] discrimination (sex; race; disability;

religious; sexual orientation; age)

(1 (1 [1 [I []workingtime

(1[I {1 [1  []equalpay

[] [] [] [] [ ] national minimum wage

[] [] [] [] [] claims under multiple heads

What makes cases particularly suitable or unsuitable?
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Section Four: Fee calculation
I now want to ask you how you calculate your contingency fees

Is your normal contingency fee for employment cases calculated as a percentage of
compensation [received {claimant} or protected {defendant}]

[ lyes [ Ino

If no, please explain how the charges work

[Consider carefully whether the next questions can be answered]

Where contingency fee funding is offered, what percentage of compensation
normally constitutes the ‘fee’?

[ 1%
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Is the fee always that percentage, or does it vary?

[ | Always [ ] Varies

If it varies, through what range of percentages does it vary?

[ |% and | 1%
If it varies, why does it vary
[prompts]
level of likely compensation? [check for details]
likely prospects of success?

likely duration of the case?

nature of the client affect?
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Do you charge your client any costs in addition to the percentage fee, for example
disbursement costs?

[ | Always [ | Sometimes | ] No

If Yes — Could you give details?

On the last contingency fee case you completed, could you tell me:

what level of compensation was paid? [ ]

what the fee paid out of that compensation was?

how many chargeable hours did you spend on the case?

[ Jhours

what is your normal hourly charge out rate for similar cases?

[ ]/hour
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Generally, do you prefer to use contingency fees or have clients pay a set houtly
rate?

[ ] Contingency fee [ | Houtly rate

Why?

What proportion of cases do you consider for contingency fees but decline?

[ 1%

Why do you decline to take those cases on a contingency fee?

Do you have a minimum value a claim must reach before it will be taken on under
a contingency fee agreement?

Ll ]
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Do contingency fee agreements make it more or less likely that your firm will go on
to represent the client at a final hearing?

[ | More likely [ | Less likely [ ] No difference

If contingency fees have an effect — Why does it make that difference?

Do contingency fee agreements make you settle any eatlier or later?

[ ] Earlier [ ] Later | ] No difference

If contingency fees have an effect — Why does it make that difference?

What happens if a client rejects your advice to settle?

[get example of actual experiencer]
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Do contingency fee agreements influence the level of compensation you are
prepared to accept under settlement?

[ ] Yes, I am prepared to accept lower compensation
[ ] Yes, I would be more inclined to push for higher compensation
[ ] No, it makes no difference

[If settlement behaviour is affected by contingency fees| Could you explain
why you settle [earlier/later] and are inclined to settle for [lower/higher]
compensation?
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Section Five: Opponents

I now want to ask you if you have experience of your opponents using contingency
fees in cases you are taking?

[ lyes [ Ino

Are they acting as claimants, defendants or have you experience of both?

[ ] claimant | | defendant | ] both

[1f both]
Do you have more experience of opponents as claimants or as defendants?

[ ] claimant | ] defendant | ] similar

If similar, choose claimant or defendant alternately

keep list to hand]
To keep the interview shorter, I would like to concentrate solely on

[claimant/defendant] opponents.

In what percentage of cases is the opposition [claimant/defendant] funded on a
contingency fee basis?

[ % [ ] Don’t Know
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Do you think that, this impacts on:

a) the likelihood that a case goes to a full hearing

[ | more likely | ] less likely [ | not different

b) where cases settle, is settlement likely to take place

[ | eatlier | | later | | no difference

c) is the level of compensation settled for likely to be

[ ] higher | ]lower [ ] no difference

Does it give rise to any other issues?
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Section Six: Pros and Cons of Contingency Fee Agreements

Thanks. I’d like to move on to your opinions on the pros and cons of contingency

fees.

In your opinion, what pros and cons do contingency fees offer for practitioners?

From the client’s perspective, what are the pros and cons of using a contingency
fee agreement?

We welcome any further comments that you may have on this issue:

Thank you very much for your participation. Please do not hesitate to contact us if

you require further information. Thank you. Goodbye.
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