Chapter 2
Increasing awareness and advice
In this chapter we set out our views on the scale of the problem of low awareness of employment rights among vulnerable workers and employers, and possible solutions to this information deficit. We then discuss the lack of access that many workers have to adequate employment rights advice, and make the case for significant investment in reducing employment rights ‘advice deserts’. We also consider the affects that wider government policy can have on vulnerable employment, and highlight the need for increased awareness of employment rights issues among policy-makers. 
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TUC Commission on Vulnerable Employment – full report
Anne’s story 
Anne is a lone parent who has to balance work with the care of her young daughter. A qualified nurse with extensive and varied experience in nursing, Anne’s last job was as a support assistant with a large service provider, where she initially worked on a part-time contract. However, as a result of her employer changing her shift pattern to include more sleepovers (staying through the night at the residence of people with support needs), Anne’s childcare arrangements fell through and she was unable to work her shifts. Her then manager arranged for Anne to go ‘sessional’ – requiring her to switch to a zero-hours contract where her employer had no obligation to provide her with work – on the basis of a verbal agreement that she would be able to work certain fixed hours five days a week. 
While this arrangement presented a solution to the problem over suitable hours, Anne soon found that the loss of contractual obligations in her employment relationship put her in a vulnerable position. After speaking out about an issue of neglect that she had witnessed, Anne was bullied for a period of around four months. At the same time as she was attempting to address the bullying problem with her manager, Anne was told that her employer might no longer be able to provide her with the hours that she was used to. Despite several attempts to resolve the situation, the problems continued and caused Anne to feel uneasy and stressed: “At that time I was feeling really under pressure,” she says. 
This situation contributed to Anne entering a period of debilitating depression – a pre-existing condition that she had noted on her application form – and being signed off sick for four and a half months. Anne was told that she was not entitled to claim sick pay from her employer because of her sessional status, but she notes that, in fact, all staff may have been denied sick pay: “For seven weeks I did not receive any sick pay. She’s [the manager] always said you didn’t get sick pay. Nobody gets it. There was a period last year where I lost my voice for three weeks with a virus and they deducted two weeks’ wage.” 
Anne eventually managed to claim Statutory Sick Pay and kept her employer supplied with new sick notes and other relevant information. Once she was sufficiently recovered, she phoned her employer to say that she was ready to return to work and arrange a back-to-work meeting, as instructed by her GP. Initially the employer told Anne there were currently no hours available and then, when she contacted them again two weeks later, that two new members of staff had joined since she had ‘left’ and that there would be no work for her in the near future. Both of the two managers she spoke to emphasised that there was no obligation to offer work, or to provide a back-to-work interview, because she was sessional. 
Anne has only recently accessed support from Acas, which she heard about after our Commission secretariat replied to an email she sent to us seeking advice. Following this intervention, she has also joined a trade union in order to have protection if something similar happens again. Through much of the time she was experiencing problems she was isolated and unaware of her rights. A former trade union member, Anne did consider rejoining a union in her former job but was discouraged by a manager. She reports that, although some younger sessional workers treat the job as a stop-gap, many have families and want job security.
At present Anne is making a grievance complaint, which she hopes will result in some kind of resolution, but she is still jobless and on benefit. Although Anne wants to return to work (and refuses to go back on Incapacity Benefit), her confidence has been damaged and she fears that similar problems may occur again. She feels angry and upset at how she has been treated: “It shouldn’t matter if you are permanent, temporary, sessional, full-time or part time,” she says, “you should be treated equally with respect and dignity.” 
Key findings
Across the UK, awareness of employment rights is low. The lowest-paid workers, and those who are already facing disadvantage and discrimination in the labour market, are the least likely to know about their employment rights.
While employers may be aware of broad employment rights, knowledge of their substance tends to be much lower. Evidence suggests that small employers often have low awareness of their workers’ employment rights. In the lowest-paying sectors, employers have the least awareness. 
Advertising budgets for employment rights’ awareness campaigns are low. No public awareness advertising budget exists for areas including the Working Time Directive, the Employment Agency Conduct Regulations, maternity and paternity rights, and paid holiday entitlements. The amount spent on promoting awareness of the minimum wage is around a fifth of that spent on the campaign to prevent benefit fraud.
There are important roles for trade unions, civil society organisations and employers to play in promoting employment rights awareness among workers. 
Reduced access to paper based employment rights resources risks preventing vulnerable workers, who may not have access to the internet, from building awareness of their employment rights.
Accessible, face-to-face advice is likely to be the best way to provide employment rights’ support to vulnerable workers. However, capacity among advice providers is low. Very high proportions of advisers we surveyed felt that their services had too few or far too few staff providing employment rights advice (70 per cent for CABx and 80 per cent for law centres), and less than a third of CAB and 19 per cent of law centre advisers felt that they had enough. 
There is no statutory duty upon local authorities to fund independent employment rights’ advice services, and there is evidence that increasingly short-term and fragmented voluntary sector funding streams have exacerbated funding problems for employment rights’ advice providers. 
Advice deserts across the UK are preventing vulnerable workers from reaching satisfactory resolutions to problems that they experience at work. 
Reform of legal aid has led to a reduction in the number of advice providers and solicitors who can support vulnerable workers. The recent introduction of fixed-fees for solicitors undertaking legal aid work has also made it harder for law centres and other providers to take on complex employment cases. 
Across government there are examples of policies accidentally placing workers at risk of vulnerable employment, for example through the introduction of direct payments without sufficient support for social care service users to undertake their responsibilities as employers.36 

The information deficit
Across the UK, awareness of employment rights is low. In a recent DTI survey, only 17 per cent of respondents said that they ‘knew a lot’ about their rights at work, and just 12 per cent assessed themselves to be ‘very well informed’. However, even among this latter group, 29.7 per cent could not, unprompted, name a single employment right or law.1 Among all workers, substantive awareness of employment rights was very low. For example, while 63 per cent of respondents were aware that there were legal limits on their hours of work, only just over a quarter knew what these actual limits were.2 Similarly, awareness of the existence of protection from unfair dismissal was high at 90 per cent; however, only six per cent of workers knew that they were protected from unfair dismissal only after one year (and 58 per cent thought that they had this protection from the first day of their employment). Surveys also show that those who have previously experienced problems at work are less likely to feel informed about their rights at work than those who have not experienced a problem, noting that this may highlight that once people experience a difficulty they become more aware of the extent to which they were previously misinformed.3 
Evidence further demonstrates that the lowest-paid workers are the least likely to know about their employment rights. In the same survey, only 12.5 per cent of workers in the ‘other unskilled’ group said that they felt well-informed and knowledgeable about their employment rights; and in another large-scale study 44 per cent of workers earning below £15,000 a year were found not to be well-informed about their employment protections.4 Analysis of awareness levels for specific rights demonstrates similar characteristics. For example, analysis of knowledge of flexible working entitlements found that 39.7 per cent in the ‘other unskilled’ category were aware of parental leave rights, compared to 61.4 per cent of managerial staff surveyed.5 Similarly, knowledge of wages and terms and conditions legislation is lowest among workers in lower-level manual and service occupations.6 A recent DTI survey7 of parents’ knowledge of employment rights found that 85 per cent of fathers said they knew, before the baby’s birth, that they were entitled to paid paternity leave. This figure varied according to fathers’ incomes, with those on the lowest incomes least likely to know about their entitlement: 66 per cent of fathers earning less than £1,000 per month were aware that they had a right to time off, compared to 91 per cent of fathers earning £3,000 or more.8 
General awareness of the existence of the national minimum wage (NMW) is very high, with around 93 per cent of workers aware of employers’ responsibilities to pay. However, when questioned about specific entitlements, respondents’ knowledge is more limited: survey evidence shows that only 55 per cent of 16 to 21-year-olds knew there was a minimum wage rate for 16 to 17-year-olds, with young women less likely to know than men. One third of all respondents thought that there was a single rate, regardless of age. Only six per cent knew the actual rate for 16 to 17-year-olds,9 4 per cent for 18 to 21-year-olds, 11 per cent for 22 to 64-year-olds, and 13 per cent for those aged 65 or older.10 The Low Pay Commission has reported comparable findings with respect to knowledge of minimum wage rates and enforcement mechanisms. In 2003 it noted that while 97 per cent of low-paid workers surveyed were aware of the existence of the NMW, only 28 per cent were aware of the new adult rate and 12 per cent were aware of the helpline.  Similarly, in its third report it noted that just seven per cent of low-paid workers knew how to make a complaint of minimum wage underpayment and only one per cent of low-paid workers saw the helpline as the first place they would go for advice, compared with 41 per cent who cited a Citizens Advice Bureau12 (and by 2003 the number who would contact the helpline first had only increased to three per cent)  with ethnic minority workers in the hotel and catering sectors found that the “great majority” of workers interviewed felt ill-informed about employment rights, and had no idea of where to get information if they needed it.

 Workers had particularly poor knowledge of rights including holiday and leave entitlements, and in some cases were therefore not receiving any paid leave. Workers commented that: “When you are new in the UK, you don’t know anything about English public holidays. Some have been here for more than 10 years and they still don’t know anything about public holidays. We don’t know the English employment policy regarding overtime and holiday pay.”15 In recent research on the hairdressing sector16 it was found that, even after an awareness campaign, only a small majority knew the correct main adult rate of the minimum wage, while awareness of other rates and their application was lower. Mistakes tended to underestimate existing rates. The research noted that awareness was lower than larger DTI surveys of employment rights, which was likely to be because of the focus on a low-paid sector in which small businesses predominate.

Those who already experience labour market disadvantage and discrimination are more likely to have low awareness of employment rights.17 

For example, women, people from minority ethnic groups and people with low skills are less likely to be aware of the Working Time Regulations; and people from minority ethnic groups show significantly lower awareness of the NMW.18 These findings were replicated in a random survey in a West Midlands shopping centre of 467 people’s knowledge of their employment rights, which found that women, people from minority ethnic groups, young people and people that were low-paid were the most likely not to be aware of their entitlements.19 
Awareness is lower than average among young people, with 48 per cent of those aged 16–24 feeling that they are not well informed about their rights at work and 60 per cent saying that they could do with knowing more.20 Children and parents are also particularly unlikely to know about children’s rights at work, with survey work undertaken by the Children’s Legal Centre demonstrating very low awareness of the regulations that employers should be following with regard to the employment of workers aged 13–15.21 

The YWCA also reported to our Commission that young women whom they worked had little understanding of the varied rates of the NMW, and did not think that current advertising methods were appropriate or extensive enough: “When we consulted a group of young women on the national minimum wage, few knew the actual figures. Most thought it was over £5.00 for everyone. Many did not understand the differences in hourly rates according to age; when they did, they did not understand why there is a difference.”

Having a temporary job has also been shown to decrease the chances of a worker being aware of their employment rights.22 Temporary workers are less informed than permanent staff with respect to a range of employment rights, including work/life balance entitlements, unfair dismissal and minimum wage rates. Awareness levels are often also lower among workers in smaller firms, for example with respect to discrimination legislation and working-time regulations.23 In their response to us Thompsons, a legal firm specialising in employment law, reported that vulnerable workers in non-standard, precarious work are “unlikely to be aware of their rights at work”. 

Many trade unions reported that migrant workers have particularly low awareness of their employment rights, which can be exacerbated by limited understanding of English. For example, USDAW reported that: “The single most pressing issue concerning agency and migrant workers is the language barrier. While the multi-ethnic composition of the workforce has grown in recent years, multi-language communication within companies has not. This has caused problems and raised serious issues, particularly in the area of health and safety.”

Even among vulnerable workers who are seeking advice on tackling a problem, knowledge of the specific breach they have experienced is low. In the BERR survey of CABx clients,24 by the time they approached a bureau only 29 per cent of workers were aware that their employment rights had been breached, although a further 45 per cent suspected a breach. Breaches with particularly low levels of client awareness included disability discrimination (61 per cent), maternity pay/leave (50 per cent), use of statutory procedures (44 per cent), written statement of particulars (42 per cent) and paid time off for antenatal care (33 per cent). 

Sarah’s story
Sarah worked part-time in a bar to support herself through university, having found the job after handing her CV around her town. She lasted in the job for around five months. Pay was at the minimum wage level and hours were set at a minimum of 16 per week. Shifts were posted up at the premises every week: the days and times of Sarah’s shifts would change from week to week and a single shift could last a minimum of four hours to a maximum of twelve. There were no regular breaks, except on the odd occasion when the bar was quiet. 
Sarah found that she was always on ‘bar backing’ duties (collecting and washing glasses, etc.) despite the fact that she had worked in cocktail bars previously and had far more experience than co-workers who had been put on the bar. When she challenged her manager about this, she was told that it was because the girls working on the bar were “blonde and skinny”. He claimed this arrangement as being in Sarah’s and everyone else’s best interests on the basis that it would bring in more tips (which were shared equally among all bar staff). 
Sarah found the whole culture of the workplace to be “sleazy”: staff relations were cliquey and competitive, partly due to there being performance targets and prizes and partly because physical appearance and “willingness to flirt” made a difference to how favourably female bar workers were treated by the male management. Sarah has reason to strongly suspect that job applicants were vetted on the basis of their looks before being given an interview. During her employment she was subject to sexual harassment from a male assistant manager, whose groping and other inappropriate behaviour made her feel very uncomfortable. The response when she complained about it to other staff was dismissive – “that’s just the way he is”, they said. 
Sarah’s university grades dipped at this time and she is certain that this was as a result of the job. The inflexibility of the hours and shift patterns meant that she would have to do late shifts finishing at 4am and then attend early morning lectures. More generally, Sarah found the whole experience of working there made her feel “…really miserable: it’s not just the hours you’re there, it’s the build-up… the knowledge that I’d have a shift on Saturday evening would ruin the whole day – it eats into your life”.
Sarah eventually quit the job when she was told that she had to work Christmas and New Year’s Eve, despite her protesting that her family and boyfriend were at the other end of the country. As a result of this experience, Sarah did not do any further part-time work during term-time, preferring to run up her overdraft and work over the summer. 
Workplaces with low trade union membership also show lower awareness of employment rights. For example, findings from the Health and Safety Executive26 show that in workplaces without union recognition there is lower awareness of the relevant health and safety regulation among managers, health and safety officers, worker reps and workers. In its submission to our Commission, Citizens Advice and Citizens Advice Scotland informed us that vulnerable workers often have “no access to the protective services of a trade union and have little awareness of their legal rights, let alone how to enforce them”. 

Predictably, then, the workers whom we met on our regional visits were generally aware of their full employment rights only if they were in the process of taking significant action to redress an injustice. Many had heard of few of the rights to which they were entitled, were confused about whether or not they qualified, and often had little idea about where to get more information or how to report a problem. In many cases when a right was not provided, many workers were unlikely to raise it with their employers through fear of dismissal. Very few knew whether they had a trade union in their workplace, or had any idea how to contact one. 

There was general low awareness of what the role of a trade union could be. 

Government surveys have concluded: “Workers who are most vulnerable to exploitation at work have a greater need for this detailed knowledge. However… it is such workers who are at greatest risk of having low levels of knowledge of key employment rights.”27 We agree, and believe that there is a significant information deficit among vulnerable workers with respect to their employment rights, and that this needs to be challenged. 
Low awareness among some employers
Evidence suggests that small employers are more likely to have low awareness of their workers’ employment rights. A survey on the awareness and knowledge that small firms have of individual employment rights found that overall only a fifth were confident or very confident about their knowledge.28 Low general awareness meant that there was an “acute absence of knowledge” about some specific rights; for example, over 50 per cent of owner managers who were aware of maternity leave did not know if it was conditional upon length of service; the majority of firms employing one to nine people were not aware of the right to parental leave; and just 27 per cent knew the correct limitation on hours worked per week.29 With respect to the minimum wage, 12.2 per cent were aware of the correct rate for 18 to 21-year-olds, and 37.4 per cent were aware of the correct rate for adults aged 22 and over. The study concluded that “employers’ detailed knowledge was much lower than their claimed awareness”.30 
Low awareness means lower levels of compliance with employment rights legislation. Government research shows that the increasing number of unfair dismissal cases is linked to the increasing number of workers employed in small companies, who bring over half of all employment tribunal claims.31 Our survey also found that the majority of employment rights advisers cited micro-workplaces (of less than 10 workers) as the most frequent location of the three workplace problems that their clients experienced most often (problems with dismissal, pay and working time). Many repeat offenders were also small businesses.32 
While employers may be aware of broad employment rights, knowledge of their substance tends to be much lower. Evaluation of the implementation of amendments to the Working Time Regulations has found that many employers were unaware of forthcoming changes.33 The Low Pay Commission has given specific consideration to awareness of the minimum wage among employers in low-paying sectors. Its 2003 report found that while 99 per cent of employers in low-paying sectors were aware of the existence of the NMW, only 32 per cent were aware of the new adult rate, and 32 per cent again of the helpline.34 BERR survey work on awareness of family-friendly rights among employers reached similar findings. Only 5 per cent of employers were able to name three of the four recent changes to maternity legislation,35 and only 50 per cent could spontaneously name even one of them; even when prompted, only around 61 per cent of employers were aware of changes in legislation regarding the rights of workers with responsibilities for caring for young or disabled children, or for a related adult, to request flexible working. Similarly, Acas has found that there were “clear gaps and misunderstandings” in small employers’ knowledge of the rights of pregnant staff.36 
In the lowest-paying sectors, employers have the least awareness. For example, in the small firms’ survey one in ten employers in hotels and catering believed that workers did not have a statutory right to four weeks’ paid holiday.37 The same study also found that composite scores for employment rights’ awareness were below average in low-paying sectors including transport and communications, health, domestic and personal services, construction and distribution. 

There may be lower employer awareness around the rights of agency workers. In a survey of workplace representatives undertaken by the TUC, only four respondents out of 85 said that the Employment Agency Conduct Regulations had had an impact on the use of agency labour in their workplace, while 41 said they did not; 26 didn’t know and 14 didn’t answer. Overall, the survey revealed little awareness and much confusion about the regulations. 
Limited awareness-raising
Advertising budgets for employment rights’ awareness campaigns are low. The size of government advertising budgets provides an indication of the priority given to different public awareness campaigns, and analysis shows that employment rights’ awareness ranks relatively low. This can be seen in the following table, which highlights the budgets of a broad sample of advertising campaigns about which information is publicly available. Minimum wage awareness has been chosen for comparison as it is one of the only areas of employment law39 for which there is currently a dedicated advertising budget: 

Table 3 
Advertising budgets of various government public awareness campaigns 2004/05 to 2007/08
Budget 2007/08
Figures are not yet available41
Figures are not yet available

N/A

Figures are not yet available

£1,200,000

Campaign
Benefit thieves40
Five a Day42
Campaign to encourage use of tissues when suffering from a cold43
Campaigns to market the North East region to investors and visitors44
National Minimum Wage awareness45
Budget 2004/05
£6,950,000

£1,300,000

N/A

£1,302,000

£315,754

Budget 2005/06 
£7,459,000

£900,000

N/A

£3,374,000

£328,603

Budget 2006/07
£6,568,000

£920,000

£609,000

£4,450,000

£118,000 

For most employment rights, there is no attempt to raise national awareness of their existence – despite evidence regarding low levels of public knowledge. No public awareness advertising budget exists for rights including the Working Time Directive, the Employment Agency Conduct Regulations, maternity and paternity rights’ awareness and paid holiday entitlements. Even when budgets exist, they are relatively low; in 2006/07 the minimum wage advertising budget was just over 2 per cent of the size of that allocated to the campaign to prevent benefit fraud. In recognition of importance of increasing awareness, the 2007/08 budget has shown a substantial increase, to £1.2 million. These new resources have allowed for some innovative campaigns, for example the minimum wage bus currently touring low-paid areas of the UK. However, even if the benefit fraud advertising budget remained identical to the previous year, spending on minimum wage awareness would still comprise only 18 per cent of benefit fraud advertising expenditure. 

There is also evidence that advertising campaigns have not always been effectively implemented. Evaluation of the recent minimum wage campaign in the hairdressing sector46 found that few trainees remembered having seen the DTI letter and booklet produced during the campaign, and when shown a copy felt that it would not have attracted their attention as it was not focused clearly upon either pay or hairdressing. 

However, research shows that there are many strategies that could have a significant impact on awareness levels. The hairdressing campaign evaluation noted suggestions from respondents that non-print methods of communication such as TV and cinema advertising might be more effective than printed literature in spreading awareness of the minimum wage. In their submission to us, the YWCA provided similar evidence from a focus group with young women. The participants said that: “…information should be targeted at people in school – starting at around the age of 13/14, with the possibility of sending a letter to their home address so they would open it. It should be targeted through youth centres, bus stops and town centres.”

Research has suggested multiple ways in which awareness could be increased – for example, suggesting employment rights’ advertising on beer mats, at the post office, on child benefit booklets and claim forms for Tax Credits. It has been proposed that New Deal literature could include reference to the NMW and every Jobcentre Plus office could have a supply of booklets on employment rights entitlements.47 Unison has suggested printing the minimum wage rate and helpline number on payslips, or compelling employers to display workplace notices to ensure widespread awareness, as was required under Wages Council legislation.48 The Low Pay Commission’s reports have also continued to document its view that more should be done to increase awareness of the specific rates of the NMW,49 with its 2007 report concluding that government should work collaboratively with other organisations to raise awareness, taking account of existing opportunities for maximising the accessibility of employment rights’ information. 

During our regional visits, we heard of Jobcentre Plus advisers who had been asked for employment rights’ advice, but had not been able to provide appropriate information. It therefore appeared that Jobcentre Plus officials may not routinely be provided with employment rights’ advice training, a measure that could significantly improve awareness of employment rights among vulnerable workers. 

We therefore believe there is a need for urgent investment in raising employment rights awareness among vulnerable workers.
There is also evidence of the need for more extensive promotion of awareness among employers. For example, a recent Chartered Institute of Personnel and Development (CIPD) survey found that just under half of HR professionals surveyed described employment law guidance as poor.50 Similarly, research considering employers’ views of minimum wage promotion found that official information was described as “inadequate and insufficiently detailed to be helpful in practice”.51 The campaign evaluation found that in only a small number of cases had positive changes in practice been made in response to campaign messages. Some respondents still believed that workers from countries outside the EU did not have to be paid the rate, and even in a self-selecting postal survey (which demonstrated higher levels of awareness than other methods) only a small majority of owners and managers were found to know the 
correct adult rate. A majority (69 per cent) did not know the correct development rate figure. 

In their response to our Commission Citizens Advice and Citizens Advice Scotland highlighted that: “In many cases the unfair treatment that workers experience can be seen to result from poor practice on the part of their employer due to, for example, an inadequate awareness or knowledge of the often inordinately complex legal provision, a lack of specialist HR personnel to implement and oversee the necessary processes, and the demands of running a small firm in an increasingly competitive business environment – or a combination of such factors. Indeed, there appears to us to be a spectrum of employer conduct, with deliberate abuse by unscrupulous employers or rogue employers at one end, inadvertent poor practice by essentially well-intentioned employers at the other end, and many shades of non-compliance in between.” Our survey of employment rights advisers52 reached similar findings, concluding that much non-compliance with employment law was a result of employer ignorance rather than wilful law breaking: two thirds agreed or strongly agreed with the statement ‘employer ignorance is responsible for most of the breaches you deal with’ (although it is important to note that a third indicated they agreed with the statement ‘most of the employers you deal with know the law, but are clever at evading it’).

As with workers, there is no catch-all strategy for providing employers with information on employment rights. A qualitative Acas study of ethnic minority small businesses found that these small firms sought information on employment rights on a ‘need to know’ basis rather than in a structured or planned fashion. Across the sample, few participants were aware of Acas’s employment relations role. The study concluded that, to be effective, the service would have to proactively promote its work, rather than waiting for businesses to approach it for information. The research also identified that no single communications approach would be effective for all ethnic minority businesses,53 and that local initiatives based on the characteristics and needs of each area would provide the best means to build further relations with such firms. Recent survey research with employers who have experience of the minimum wage compliance process also suggests that more publicity is necessary, with the researchers recommending that minimum wage information could be sent to employers with their annual tax packs, that P60 forms could be amended to include hours and earnings, and that increased advertising in the trade press for low-paying sectors could all help to raise awareness.54
We therefore believe that significantly increased investments in creative, proactive and targeted advertising strategies are necessary if awareness is to be increased among employers.
Acas are already in a strong position to promote employment rights to small employers, with a national presence and strong brand awareness among both employers and workers. Their consultation response to our Commission highlights that last year they ran nearly 1,000 training events aiming to help employers improve their employment practices. They have also been participating in the BERR-funded vulnerable workers pilots (delivered by the TUC in London and Marketing Birmingham in the Midlands), whose activities include piloting new approaches to engaging with employers to support the delivery of employment rights training. Acas have also set up a working group to monitor developments relevant to vulnerable workers and their employment. In our view, they are therefore well placed to deliver further targeted training and support to small employers as a means of preventing vulnerable employment. 

Trade unions and civil society organisations also have an important role to play in increasing employment rights’ awareness. In efforts to support vulnerable workers, trade unions are increasingly developing innovative methods of disseminating employment rights information, through work with civil society organisations and tailored resources and leaflets. There are some excellent examples of good practice in this area, including work overseas with trade unions in other countries and the development of multilingual resources for migrants. Coordination of information is, however, also important, and our investigations suggest that a strategic approach is not always being taken to the production and dissemination of information. For example, while increasing information resources are being produced for migrant workers, there is a risk of union, civil society and government duplicating one another’s work. Often voluntary and community groups are best placed to support vulnerable workers, but they can be severely under funded. 

In some areas, we found examples of voluntary sector staff collecting examples of mistreatment, but not considering that there could be benefits from passing the information to appropriate government enforcement agencies or trade union representatives. It also became evident that for some local trade union officials knowledge of specific employment rights entitlements, and of enforcement channels, was low. 

We also believe that there is further scope for employers to promote employment rights’ awareness among their workers. We identified examples of good practice where employers are actively supporting their workers to understand their rights at work; for example, during our regional fieldtrips we met employers who were employing liaison officers to support migrant workers to understand their rights. However, there were many more cases where employers were not providing information, or in the worst cases, were deliberately misleading their workers about their employment rights. Several respondents to our research and consultation also emphasised that employers should have a greater responsibility to provide their staff with information on employment rights:

“We believe there should be a duty on agencies to hand each worker a copy of an information leaflet explaining their rights when they sign up for employment.” (RMT)

“We’re asking that employers should be compelled, under their duty of care, to ensure that workers receive and properly understand contracts and terms of employment.” (Advice for Life)

“One thing that has come up consistently from members themselves in the industry is that, in addition to providing workers with a statement about terms and conditions, it should simply be required to issue a statement about their basic rights. Otherwise all that happens is that people have to scramble about looking everywhere to try and find out what their rights are. I think the view is that that would be quite a simple and straightforward thing to do.” (Trade union officer)

There is therefore a need for trade unions, civil society organisations and employers to take strategic approaches to promoting employment rights’ awareness among vulnerable workers.
With limited public information advertising, the internet has increasingly become the Government’s medium of choice for the dissemination of employment rights’ information. In summer 2004, the majority of hard-copy DTI booklets and leaflets on employment rights were withdrawn, and are now available only online.55 Since then, the DTI has also chosen to address the information gap around issues of employment status through the online DirectGov gateway, rather than hard-copy publications.56 
Reducing access to paper-based resources risks excluding the most vulnerable workers. Citizens Advice57 has highlighted that hard copies are often extremely useful for their clients, reinforcing information they are given verbally by advisers, enabling workers to give their employers authoritative information on employment law, and providing accessible and free access to accurate information. From their analysis, printing off a copy of one of these booklets from the internet would cost around £6.60, which would be prohibitive for those on low incomes and impossible for those unable to access online resources.58 
There is also government evidence of a digital divide, which shows that only around 20 per cent of those on low incomes have a home computer with internet access59 and that in some housing estates well under 50 per cent of households have a landline telephone (compared to a national average of over 90 per cent), let alone access to a modem.60 During our regional visits, we met very few workers who had regular internet access. It also became clear that some voluntary and community groups were still without dedicated computer access that would enable them to provide employment rights’ information to clients and members in an electronic format. Respondents to our research also emphasised the limitations of the internet as a means to communicate with vulnerable workers:

“I don’t think the internet is a way forward. A lot of people don’t have computers or aren’t used to using the net. I think that’s been a mistake by the Government: the right to request working forms are only available on the net. People can’t. People assume everyone has net access, they haven’t. Poorer people in particular.” 
Surveys on employment rights awareness have asked specifically about the role of the internet in providing information. Use of the internet varies considerably by age, with 38 per cent of those aged 35–44 likely to say they would use the internet, compared to 27 per cent of those aged 16–24 and 10 per cent of those aged 55–64. Those with higher earnings are more likely to make use of electronic information – only 25 per cent of those earning less than £15,000 per year say they would use the internet to access information, compared to 44 per cent of those earning over £40,000. Those who were most likely to say they would use the internet were aged 35–44, respondents with high earnings, private sector workers, those with managerial responsibilities and non-union members.61 Analysis of use of the Acas helpline similarly found that those who had been most likely to make previous use of the website were more likely to be younger, in full-time work, in larger workplaces and in managerial and professional occupations.62 
Our survey of employment rights advisers63 found that 70 per cent of law centre advisers, and 49 per cent of CABx advisers found that their clients accessed information about employment rights on the internet. Adverisers’ views on the utility of the information ranged from ‘very useful’ to ‘less than half our clients have access to the internet so the information is not available to many’. Some were also concerned that using the internet to convey information about more complex areas of employment law could be counterproductive, as clients could misinterpret the information. 

There is also little evidence that all employers choose the internet as their medium of choice. For example, Acas found that the most popular way for small employers to find advice on the employment rights of their staff was phone and face-to-face contact. While there was a growing interest in the use of websites, this was preferred by only one in ten employers.64 Similarly, in a DTI survey, only 12.5 per cent of employers employing between one and nine staff cited the internet as their preferred source of information on employment rights, and many of them considered their accountants or solicitors their key sources of information on these issues.65 
We therefore believe that while there is a role for electronic employment rights’ resources, alternative strategies are also essential to ensure that vulnerable workers and some employers are not excluded. 
Magda’s story
Magda, from Poland, is in her 20s. She has a degree and a qualification to be a social worker in her home country but decided to move to the UK shortly after graduating to improve her English, gain work experience and skills and earn some money. Magda currently works for a leisure company where she is now a receptionist but was previously employed in ‘member care’ (mostly cleaning duties). Her previous main job since arriving in England was as a cleaner in a hotel. 
Although all jobs have paid the minimum wage rate, the hotel did not provide any sickness or holiday pay and stipulated that a minimum of 12 rooms must be cleaned in each six-hour shift: “If we didn’t finish for the six hours we had to stay longer. They didn’t pay us for this… In the beginning it was really hard. Sometimes we had to forget about breaks and just clean to go home earlier.” Magda got a bad back from the rushing around and bending down required by the job: “You can clean everything but sometimes it’s hard for your back. One month I got to feel some changes in my back. You have to sweat all the time, you are running.” She also breathed in fumes from the cleaning chemicals used for the windowless bathrooms. 
To supplement her income at the hotel, Magda took a part-time informal job, two days a week at weekends, as a catering assistant at £5 per hour. Shifts could be up to 12 hours, sometimes without breaks. There were also occasions where the man who ran the business kept Magda and her co-workers waiting at the beginning or end of shifts for up to two hours, for which he refused to pay: “If somebody said they were not going to come back to him because they doesn’t treat us well he said okay, fine I will find another girl.” 
Magda finds her current role at the gym stressful. Staff are set performance targets and there are problems with understaffing and high turnover. Magda is sometimes expected to do cleaning tasks on top of her reception duties. She has also recently discovered some workers’ hours are being changed so that they are paid more in order to keep them: “Everyone has different wages… Now I don’t know who has more or less, no one wants to tell. I feel a bit upset about the way they deal with this.” She is also disappointed at the lack of appreciation and recognition for her hard work and good performance in the way she is treated by senior staff.
Magda has some idea about where she could go for information and advice on enforcing employment rights but says that often for people in her situation it does not seem practical or worthwhile to pursue complaints: “Sometimes Polish people don’t want to do something [about poor treatment at work]. They don’t want to waste time. They try to find a better job and leave this behind. If we could be together we could. Sometimes it’s a waste of time to do something about this because we have to find another job, earn some money to survive because nobody will pay for us the rent.”
Although it is not ideal, Magda plans to stay in her current job for the time being to gain skills and experience until she is in a position to get something better: “At the moment I try to get some skills from reception, administration and improve my English. Later I would like to do banking, to help me when I come back to Poland to find some better job there. I will not waste the years I am spending here.”
Employment rights advice deserts
Trade unions can offer active support in the workplace, accompanying workers in grievance and disciplinary hearings and often finding solutions that avoid the need for legal action, enabling workers to retain their jobs and saving recruitment costs for employers. A union presence in a workplace makes it more likely that employers will be aware of the employment rights of their workers; for example, knowledge of legislative changes in relation to maternity leave and flexible working rights is higher in unionised workplaces.66 Analysis of the Workplace Employee Relations Survey (WERS) shows the likelihood of employers providing details of terms and conditions of employment is greater where trade unions are present, and suggests that collective bargaining facilitates access to and improvements to statutory employment rights.67 
However, vulnerable workers are among the least likely to be members of a trade union or to approach them for advice. A large DTI survey68 found that low-paid workers were less likely than those earning higher wages to approach a union for advice; 17 per cent of those earning less than £15,000 per year said they would seek advice from a trade union, compared to 37 per cent of those earning £25,000–£39,000. Those in smaller workplaces of nine workers or fewer were also much less likely to obtain advice from a trade union: 11 per cent, compared to 35 per cent of those in workplaces of over 500 employees. There was also variation by age; only nine per cent of those aged 16–24 would go to a union, compared to 32 per cent of those aged 55–64. (Further discussion of the action that unions need to take to organise vulnerable workers is provided in Chapter 3). 

Acas are in a strong position to provide telephone-based advice to vulnerable workers. Their response to our Commission notes that their helpline takes more than 470,000 calls a year from workers seeking advice, and highlights recent steps that have been taken to make it more accessible, including the introduction of a translation service for workers for whom English is not a first language. However, while this is an important service for those requiring initial information, which with increased resources could be promoted more widely, such telephone based support cannot not be a replacement for more intensive, face-to-face advice, providing workers with the opportunity to discuss possible routes to resolution and gain support with drafting letters and completing forms. 

Accessible, face-to-face advice is likely to be the best way to provide employment rights’ support to vulnerable workers who have experience problems at work. Research from the National 
Consumer Council shows that people living in areas of high deprivation prefer face-to-face interaction, and are less confident about telephone advice and information, finding it harder and more time-consuming to resolve problems in this way.69 Respondents to our research also felt that speaking to an adviser could be the only way for some workers to begin to resolve their problems: 

“A big element has to be talking to a person. It’s not a leaflet or a website. People don’t connect with that. They want to thrash out the arguments with you.” (Employment rights adviser)

An adviser responding to our survey70 explained the specific limitations of telephone based advice for migrant workers:

“If they need a specialist, we used to have a specialist migrant adviser coming here until last year. They lost their funding for that. They’ve now set up a telephone project where the people on the other end do speak some of the east European languages, but these people don’t want telephone advice - they want face-to-face advice. I think it’s a little bit of the fear of who might be on the other end of the telephone, because there’s a lot of intimidation that goes on by certain gangmasters. The other thing is I think they feel that sometimes they have a language in common, like Russian, but it’s not their native language and they like to be able to use non-verbal communication as well. They like to show things to people and use expressions.” (CAB adviser)

The Legal Services Commission has found that many workers also face real difficulties in accessing advice services, as many operate only during working hours. Again, some respondents experienced difficulties with telephone advice, which can be particularly inappropriate for those with learning difficulties, language problems or particularly complicated problems. It was found that “for some of the most socially excluded people within the community, more active forms of face-to-face advice, involving different forms of physical ‘outreach’, may be necessary if advice is to reach and be effective for all those who may need it”.71 Research undertaken by Citizens Advice identified similar issues, with 60 per cent of rural bureaux surveyed identifying communication problems as a major challenge when supporting migrant workers, and the availability and cost of interpretation and translation services identified as a significant problem.72 Difficulties with accessibility were also noted by respondents to our consultation: 

“I know we’re not getting everybody who needs it. A lot of our employment cases are by referral. The local equality council has a worker who deals with migrant workers and he’s overwhelmed. The opening hours are limited. People are trying to work and we don’t offer any out-of-hours service. I imagine there’s an awful lot we’re not picking up that we could do.” (Employment rights adviser)

The Legal Services Commission73 has also undertaken research suggesting that in cases of employment problems the sources from which advice is sought are diverse. While unions, CABx and employers are the most frequently consulted sources of advice, they are followed by solicitors, other advice agencies, the local council, health professionals, the police, insurance companies and other sources such as MPs and local councillors, social workers, government departments, Jobcentre Plus and financial institutions. 

The report suggests that people who have experienced legal problems are seldom clear as to the best source of advice for their particular difficulty, often approaching non-specialist agencies for specialist problems or contacting friends and relatives for further information following initial advice. They suggest “a degree of confusion and despair about where to obtain advice”74 among those who did not receive all the advice they needed from their first source. The report therefore notes the importance of fast and effective referrals between services, and common awareness and coordination among all potential points of advice, including both voluntary and statutory services.

The study identified access to training as a critical issue affecting the quality of provision in the sector. The study found that providers of generalist employment advice, including trade union branch officers, Citizens Advice Bureaux staff and other employment rights advisers, seldom received consistent, ongoing quality training.75 In turn, this meant that the quality of provision was extremely variable, and that specialist advisers had inconsistent skills levels.

We therefore believe that there is a need for increased local and regional strategic planning to ensure accessibility and awareness of employment rights advice, and to ensure that provision is of the highest possible quality. 
Capacity among advice providers is low. CABx are volunteer led services. The normal CAB service provides employment advice and information about rights, but not necessarily specialist casework and ongoing support. Our research76 shows that in 2006/07 just 33 per cent of CABx had a paid or volunteer employment specialist. Furthermore, in our survey, 46 per cent of the 124 bureaux for which data were provided (out of 144 bureaux nationally that provide specialist employment rights support) had only one volunteer and no paid employment specialists, with a further 17 per cent and 19 per cent respectively relying upon between two to four volunteers. Overall, around two thirds relied entirely upon part-time volunteers to provide employment rights advice.

There are only around 55 law centres nationally specialising in employment law. 32 of these law centres responded to our survey. Almost half of these centres had one employment specialist, and around a third had two. In contrast with CABx, law centres reported very limited use of volunteers, but the numbers of advisers and their geographical coverage is far more limited. 
Very high proportions of advisers we surveyed felt that their employment rights advice services had too few or far too few staff (70 per cent for CABx and 80 per cent for law centres), and less than a third of CABx and 19 per cent of law centre advisers felt that they had enough. 
Migrant workers with employment problems are likely to require specialist support that spans both employment and immigration law. However, our research evidence suggests that resources in this area are particularly scarce: around two-thirds of both CABx and law centres felt that they had ‘too little’ or ‘far too little’ legal experience to assist migrant workers.77 Our consultation also identified particular issues in finding appropriate interpretation and translation. Advisers told us how low capacity impacted on clients:

“I suppose I say that because we’ve never turned anybody away, which is perhaps rather an odd way of looking at it. … We kind of muddle through, somehow. As I say, we haven’t had to say to anybody we’re much too busy to take your case on, but we do rely heavily on the volunteer advisers to sort out the lower level stuff.” (CAB adviser)

“I would like to have an employment section. I think we have sufficient employment enquiries. I would like at least one full-time employment specialist adviser who could represent at tribunal, at least one, because I think there’s a need. We are in a particularly bad situation in this area in that there are …if I put in a search on CLS (Community Legal Service) in a forty mile radius, I might get three hits and one or two of those will be law centres who only deal with their own area. There’s nobody locally that does specialist employment advice. We have a steady stream of employment problems. [There is a] big culture in this area of warehouse workers, part time workers, agency workers and very little support for them...” (CAB manager)

“We are screaming anyway with the ones that do qualify [for legal aid] because of the amount of demand. We open our doors at 10.00am but at 9.15am there is a queue around the corner, and we can only take about six people per session, you know six people in the morning and six in the afternoon. Yes we do turn away and yes, we try not to turn away, we try to refer, but that area of referral is shrinking.”(Law centre adviser)

Respondents to our consultation also summarised the situation: 

“If we feel somebody needs someone to sit down with them and go through something then we would suggest CAB. But where I live, there are people queuing around the block outside the CAB when I leave at 8am. What is the reality of that, especially for someone with a child, of getting seen?” (Employment rights adviser) 

In recent years there has been a real terms decrease in the proportion of Citizens Advice Bureaux’ income that comes from local authorities78. While most CABx receive some core funding from local authorities, there is no requirement for this, or any other funding that local authorities provide for advice services, to cover employment rights provision. Child Poverty Action Group have highlighted the impacts that such policies can have: “However, when push comes to shove (and in the virtual absence of any statutory obligations to fund legal and advice services), we have seen authorities changing their funding priorities to fund only services that benefit themselves (or more accurately, the targets they have set for themselves or which have been set by central government). Thus, funding is either withdrawn from independent advice providers and/or transferred to services that concentrate on reducing rent arrears of local authority tenants through debt services, or maximising take-up of disability benefits that are then clawed back by the authority through domiciliary care charges.”79 In our survey most employment rights advisers said that their services had experienced real terms local authority funding cuts in recent years – this was the case for 77.8 per cent of CABx and 75.9 per cent of law centres.80 
A survey by Amicus (now Unite) of voluntary and not-for-profit sector organisations revealed that for many organisations present funding regimes are complex and bureaucratic, causing job insecurity and stress for staff, compromising services and affecting organisations’ abilities to plan. The report emphasises that short-term funding has a detrimental impact on clients as well as workers and volunteers. In particular, smaller organisations were found to be vulnerable, with many deterred from accessing information or applying for funding because of the complexity of the processes.81 In its response to us, Unite also noted that: “the experience of Unite members in the voluntary sector is that competitive funding streams are leading to under-resourcing for vital voluntary sector organisations”. 
Recognising the existence of such difficulties, the Treasury’s 2002 Cross-Cutting Review82 provided a framework for the better use of voluntary and non-profit organisations in the provision of public services and made recommendations for improvements in funding processes. These included involving the sector in the planning as well as the delivery of services, forging long-term strategic partnerships with the sector, and ensuring implementation of the Compact83 (a framework for partnership working between the state and the voluntary and non-profit sector based on shared principles and undertakings). 

However, the National Audit Office84 and the National Centre for Voluntary Organisations (NCVO) have since noted that not all the proposals have been implemented successfully, recommending a re-emphasis to examine whether the framework is working effectively. Respondents to our consultation noted various shortcomings in its operation:

“The Compact has been around for about 10 years but most people don’t know anything about it.” (Voluntary sector respondent)

“The Compact works well in some areas and poorly in others and there hasn’t been any enforcement of it… poor local authorities just put it in the bin. If the Compact was fully exercised then quite clearly we would have a better situation with regards to full cost recovery, longer funding.” (Trade union officer)

There is evidence that increasingly short-term and fragmented funding streams have exacerbated resource difficulties for employment rights advice providers (including voluntary sector and union groups such as unemployed workers centres). Advisers in our survey commented on an increasing fragmentation of support, which left staff chasing funds from many different sources. With core funding static or decreasing for the majority of advisers, time spent seeking funds had increased or greatly increased for 81 per cent of CABx and 84 per cent of law centres. While these organisations are by no means the only independent rights’ advice providers in the UK, evidence presented to us during our regional visits suggests that similar trends are affecting other independent employment rights services. For example, we met with migrant worker advice projects that were overwhelmed with clients but would shortly be closing due to their lack of funds. Respondents noted that short-term funding affected both the immediate availability of services for vulnerable workers and also the longer-term sustainability of the provision; they highlighted that when service staff felt insecure in their own work they were more likely to leave, leaving advice posts unfilled. 

The Scottish Low Pay Unit’s response to our Commission summarised the situation in Scotland. It highlighted that the increasing restrictions placed on the use of funding led to the involvement of multiple providers in the delivery of employment advice, which could further complicate access for vulnerable workers:

“There are several agencies working in this area in Scotland, but complex funding conditions make it difficult to provide a joined-up service. The SLPU operates across the whole of Scotland. However, we are not resourced sufficiently to provide help to all who need it or to offer representation or mediation services. Acas offers advice, conciliation and arbitration to help avoid the need for tribunal cases, but does not have a remit to help those whose problems are not likely to lead to tribunal, where legal redress is not available or to offer representation. In some areas, local Citizens Advice Bureaux, Welfare Rights Offices or Law Centres have employment specialists but the capacity of these services varies. Trade Unions are able to assist workers throughout the process, but as previously discussed, their services are available only to members. The end result is that workers often have to consult several different agencies in order to get the support they need.”
During a regional visit to Wales, we heard about research undertaken by the Equalities Commissions, the Legal Services Commission and the Welsh Assembly considering the availability of advice and support for workers who had experienced employment discrimination.85 The report highlighted problems including a lack of information about employment rights and sources of advice, a weak advice infrastructure, a lack of training and quality accreditation and a poor system of referral and coordination between advice agencies. The study identified vast ‘advice deserts’ in Wales, and highlighted that no audit of funding of advice provision had ever been undertaken. Inadequate, complex, short-term and reduced funding was found to be limiting service capacity and fragmenting provision.
Citizens Advice has estimated that around 2 million people each year fail to take action on legal problems because of lack of access to advice.86 Its analysis suggests that these people are most likely to have experienced problems relating to money, employment, accidental injury or work-related ill health, and to be living on an annual income of less than £10,000 and/or in rental accommodation; they are the lowest paid, and already facing disadvantage. 

Even when people take attempt to take action, research indicates that success is relatively rare. A large survey of unorganised, low-paid workers87 found that while 68 per cent of low-paid workers who had experienced a problem at work had taken some initial action to resolve their difficulties, only 18.6 per cent had reached a satisfactory outcome. 

We believe that such failure to access information and advice, and to reach satisfactory resolutions to workplace problems, is linked to the existence of employment rights advice deserts across the UK. In our view action is therefore needed to address the shortfalls in funding for employment rights’ advice for vulnerable workers, and to improve local co-ordination of employment rights advice funding. 
The impact of legal aid reform
Since 1999 legal aid has been subject to large-scale reform, with the introduction of a contracting system for organisations supporting those who qualified for legal aid, moving away from a demand led system where solicitors were reimbursed on a ‘pay as you go ‘ basis. Since October 2007 new requirements have been placed on solicitors and advice providers to contract for legal aid through a system of fixed and graduated fees for each case, as opposed to the previously common practice of payment on an hourly basis. 

Reform aimed to limit increases in legal aid spending, as a result of the rising costs of the criminal legal aid and child care proceedings.88 However, while criminal legal aid budgets continue to rise, spending on non-family (including employment) civil legal aid declined from £320 million in 2003–04 to £227 million in 2005–06. By 2007 the budget for legal aid support in these areas was only slightly above the level of £210 million, the same amount as in 2001.89 Between 1997 and 2005 civil legal aid costs (excluding asylum) fell by 24 per cent.90 
Ever since legal aid reform commenced there has been controversy over the new requirements that have been placed on solicitors undertaking legal aid work, with solicitors and advocacy groups claiming that the bureaucratic requirements of contracting have led to a reduction in suppliers willing to undertake legal aid work. While the new system of contracting has been in operation there has been a significant decline in the supply base; from 1992 to 2002, the number of firms undertaking legal aid work decreased from 11,000 to 4,361.91 In its 2002 Annual Report the Legal Services Commission drew attention to this continuing problem, stating: “We are concerned about the changes we are seeing in the supplier base… 
We are picking up intelligence through our regional offices that up to 50 per cent of firms are seriously considering stopping or significantly reducing publicly-funded work.”92 Its 2005-06 annual report noted that this problem had not been reversed,93 and by March 2006 the number had fallen further to 3,623 nationally.94 The largest decline in providers has been in employment advice work, where legal aid is available for legal help and advice and preparation work. From 2001 to 2006 the number of civil contracts for employment advice held by solicitors dropped by 46 per cent, from 373 providers to 216 nationally.95 
The LSC state that although there has been a reduction in suppliers, the amount of initial advice and assistance being provided has increased. However, the Commons Select Committee on Constitutional Affairs has concluded that reforms have exacerbated advice deserts, and that “some areas of England and Wales, including rural and some urban areas, do not have adequate supply of publicly funded legal services.”96 
A national survey of over two hundred CABx found that 69 per cent disagreed or strongly disagreed that the reform had had a positive impact on the local landscape of advice provision. 39 per cent of bureaux said that they thought that their CAB was in an ‘‘advice desert”.97 Bureaux also felt that local solicitors were doing less legal aid work, with 40 out of the 100 written comments on the question specifically mentioning the reduction of solicitor provision in the area and subsequent gaps in the pattern of services. 27 per cent of bureaux reported difficulties finding legal aid solicitors able to deal with employment law cases. In its response to our Commission, Unite also highlighted that the changes are reducing access to immigration advice for migrant workers; they note that, according to the Law Society, 74 per cent of immigration practitioners said their firms were less likely to take on legal aid work as a result of the changes. 
Advisers in our survey98 described the impacts that the reduction in suppliers was having locally:

“We used to have an A4 double sided sheet of people who would take if we couldn’t, if we were over-loaded. It’s almost empty now. I mean, it’s almost not worth giving out. I think the three or so that remain, they can’t take them as they are over-loaded.” (Law centre adviser)

“They [private solicitors] don’t want to know because there’s no money in it. There’s no money in employment law; the people who are taking the cases can’t afford to pay £150 an hour for a solicitor.” (Law centre adviser)

Since 2007 the new contracting model has been accompanied by a system of fixed fees, meaning that advice providers receive a flat fee regardless of the length or complexity of cases they take on. The system has led to concerns that it may no longer be financially viable for legal aid providers to take on the cases of the most vulnerable workers, as the fixed fee scheme incentivises providers to take on easier, shorter cases. Many law centres are deeply concerned that the changes will mean that they can take these cases on only through internal subsidies, and that commercial practices will continue to cease to take on legal aid funding as they cannot profit from it. At the AGM of the Central London Law Centre there was extreme concern regarding the new system, with solicitors highlighting that the cases of the most vulnerable clients could not be run in the amount of time that the specified £225 fee would equate to in hours (less than 4 hours). They noted that discrimination cases in particular required more support to run properly without being negligent. The House of Commons Select Committee on Constitutional Affairs has also been extremely critical of the changes, describing the new system as “over-complex, rigid and likely to impose unsustainable cuts in the fee income of solicitors’ firms”,99 and noting that the most vulnerable clients are likely to suffer. 

Our survey of employment rights advisers100 identifies that these fears are being borne out. Two thirds of law centres reported that advice time had decreased as a result of the implementation of the new legal aid contracts, and that as a result the types of casework they undertook had altered: simple cases were adopted and more complex cases turned away in order to comply with numerical targets. As contracts do not pay for free, initial screening of problems, advisers also reported being unable to offer short-term advice: 

“Prior to [the new contract] that we had been able to give everyone half an hour free advice. That was hugely helpful for vulnerable workers. Half an hour doesn’t sound like much, but one of the biggest issues we have with vulnerable workers is they’re hard to reach and language barriers are even more (of a problem). It’s much easier for someone to pop in or phone for half an hour advice and not have to fill in forms ..than it is to go through a lot of form filling procedures and that was a very good way of at least giving people very basic ideas about what they were entitled to, which enabled them to go away and do some more good.” (Law centre adviser)

“They’ve increased the money but they are expecting us to do much more for the money…we used to be paid by the hour, so you do the work; you get paid for the work you’ve done. Yes, you had to quite rightly jump through hoops to demonstrate that the work you were doing needed to be done and you were doing it efficiently…Now what they do is they say well we’ll give you £225 for each case you open. So you have to be opening a significant number of cases less than £225 to balance out most of them which are above £225…I am afraid that quality is going to suffer because of what the Legal Services Commission is doing and not only that, it will allow organisations into the sector, or encourage organisations into the sector that are good at doing volume, but not complexity.”(CAB adviser)

Eligibility criteria for legal aid are also limiting access for vulnerable workers. While legal aid is available for legal help or advice and preparation work, the qualification thresholds are so low that a worker on the minimum wage with Tax Credit entitlement would find themselves earning too much to qualify101 – anyone with more than £672 disposable income per month after tax is excluded. Support could also be denied via the ‘sufficient benefit test’ whereby, if the cost of legal aid is too great in relation to likely compensation, qualification can be withdrawn. Low-paid workers are disproportionately likely to be affected by this rule, given the relatively low awards they are likely to receive.
The Select Committee on Constitutional Affairs has therefore concluded that “at present, the legal aid system is increasingly being restricted to those with no means at all”.102
The DTI Survey of Employment Tribunals103 found that a quarter of applicants said that during the tribunal process they would have liked additional help, compared to only 12 per cent of employers.104 The survey also showed that among applicants, lack of satisfaction with the process was most commonly related to having inadequate access to advice and representation, and overall nearly half (46 per cent) of applicants said that they did not use a solicitor because they could not afford to. This compares with only 15 per cent of employers who said that they could not afford to use their desired sources of advice.105 Employers were also much more likely than applicants to have received other types of advice on the case, including advice on what the tribunal might award (80 per cent of employers, compared to 65 per cent of applicants) and help in preparing hearings (73 per cent of applicants, compared to 58 per cent of applicants). 

It is therefore our view that the impact of legal aid reform on the availability of employment advice for vulnerable workers needs to be urgently assessed. We believe that government needs to ensure that adequate legal aid is available to enable vulnerable workers to access advice and challenge exploitative treatment, and that the new systems of reimbursing solicitors and advice providers for legal aid work do not further reduce access to employment rights advice. 
Pamela’s story
Pamela is 51, white British and a lone parent. She has no qualifications. For six years, and until recently, she worked part-time from home as a courier, delivering and collecting catalogue orders. This work was paid at a piece-rate that fell below the minimum wage. Pamela was not given any benefits on the basis that she was self-employed – a definition she is now taking legal action to challenge. 
On an average working day for Pamela, the delivery would arrive at around 8:30am and she would spend a few hours doing paperwork, drawing up lists of addresses, putting stickers on the parcels, planning out her route and loading the car. She would then go out and do her deliveries for three or four hours. Pamela was only paid per parcel delivered and not for time and expenses for the administrative side of the job, or for petrol and car repairs. She was paid 45p for every parcel delivered and 30p for every parcel collected – averaging out at between £2 and £3 per hour. 
On days that she had to do work that she had been unable to complete the day before, Pamela had to take her children out on deliveries with her. 
Pamela’s original contract also stated that she had liability for car insurance and implied responsibility for finding a replacement when off sick or on holiday. When the company she worked for was taken over by another firm, Pamela was offered a smaller round outside her local area and asked to sign a new contract saying that she was genuinely self-employed. When Pamela asked for a copy of the contract, she was refused. 
Pamela found out about the National Group on Homeworking (NGH) through the internet. With their support she took her (original) employer to an employment tribunal disputing her alleged self-employed status and claiming for minimum wage and holiday pay. At the start of February, Pamela heard that she had won her case and was considered both a ‘worker’ and a ‘homeworker’ for the purposes of the NMW. The next step would then be a tribunal to look at the actual issue of NMW underpayment, and assessing what arrears Pamela would be owed (these were likely to be substantial). However, the company is seeking leave to appeal and if they get permission then the whole issue will be opened up again, and Pamela’s win could either be overturned or upheld at an appeal tribunal. 
At the time of the initial decision, Pamela – who has already been to four hearings – commented: 
“When I first went to the tribunal it was very hard. I thought – does this mean that everyone in my position has to go to court to seek something so basic as the minimum wage? Other people have an automatic right to this, why can’t I? I know there are thousands out there like me, and I feel that I’m fighting for them too.”
Although she was claiming Working Tax Credit, Child Benefit and Council Tax Benefit while in thejob, Pamela says that it was very difficult to manage financially on a single income below minimum wage pay with two children. Her requests for a pay rise were ignored by company management and she ended up taking on a second delivery area for extra income. Even then, Pamela could not make any savings or meet mortgage payments and she began to get into debt. 
Pamela describes the experience of getting deeper into debt as devastating: “Sometimes I couldn’t sleep at night, sometimes I cried, I just tried hard to bottle up everything”; “It’s a very insecure situation to be in… It got quite desperate actually because I had to cut right down on paying my mortgage payments.” In the end, she was forced to ask her mother for a loan to help with her finances. 
Pamela now has a new, permanent job, still working from home but with full benefits as well as training opportunities. Although she is slowly regaining some financial stability and is feeling much happier, Pamela remains concerned about the vulnerability of other lone parents in similar situations: “It’s just agony, the fact that lone parents...they’re in a very vulnerable situation. I feel as though they need a little more support and guidance and help to get work that fits in with their families because obviously they want to work. I feel that lone parents need more protection. If I’d had it my situation would have been completely different.”
Awareness among policy makers
Evidence presented to us suggests that across government policy greater consideration needs to be given to how new initiatives will specifically affect vulnerable workers. For example, the Department of Health has placed an increased focus on providing users of social care services with individual budgets with which to procure services.106 However, support for services users who then find themselves responsible for employing their support staff varies significantly across local authorities, with the result that many workers are not provided with their legal contractual rights, or are provided with only very casual and insecure work. As well as leading to vulnerable employment for workers, such lack of consideration of employment rights is likely to affect the quality of services provided. For example, those administering direct payments may not be aware of correct Criminal Records Bureau (CRB) procedures, and poorly treated workers are less likely to feel motivated to carry out their work to the best of their abilities. 

Similarly, during the development of the Protection of Vulnerable Adults (POVA) registration system, little thought was given to measures to protect workers from abuse by bad employers. As a result, instances have been identified of employers threatening workers with placement on the provisional risk register (which deems them a risk to vulnerable adults, and therefore bars them from work with immediate effect until the investigation period is complete) should they complain about working conditions. Respondents to our consultation described the impact that this could have for workers: 

“They have additional dimensions to their problems because of the POVA register. If they have a dispute at work, a disciplinary, where something happens at work, they get put on the pending register. And if they’re on it they can’t get work. It’s a negative thing; if you are registered, you won’t get work. Employers can put people on the register on pending, and that will prevent care workers raising disputes because of their fears about being put on that register.” (Employment rights adviser).

Given these examples of various central government policies failing to recognise the role that they could play in challenging vulnerable employment, we believe that there is a need for improved central government awareness of vulnerable work, and for ‘employment rights proofing’ of policy to be introduced across Whitehall. 
Recommendations
There is a national problem with access to information and advice around employment rights, for both workers and for many employers. Many vulnerable workers do not know what their entitlements are, and those who advise them do not always have access to accurate information. Similarly, small employers in particular are often left without the support they need to provide their staff with up-to-date information on employment rights. This lack of knowledge undermines the purpose of employment rights legislation; if awareness is low, workers are unable to identify what their entitlements are, and employers remain unaware of their responsibilities. Higher awareness could therefore contribute to a reduction in formal workplace disputes, preventing avoidable problems from arising and enabling earlier identification and resolution of potential difficulties. 

We therefore recommend that the Government conducts ongoing national campaigns to raise employment rights awareness among workers and employers, covering existing employment rights entitlements and access to enforcement. Content should be tailored to the needs of the most vulnerable workers and small employers, communicated in ways that make the information accessible, for example via digital television and on billboards and public transport. In our view, given its importance to the treatment of those living in poverty in Britain, campaigns should work towards levels of resourcing that are comparable with the benefit fraud advertising initiatives. The campaigns should be ambitious in the target levels of awareness that they seek to achieve. 

The Department of Health takes a social marketing approach to its advertising. Social marketing is defined as “an adaptable approach, increasingly being used to achieve and sustain behaviour relevant to a range of social issues and topics”107. The National Social Marketing Centre has identified that a successful approach has three key elements: it seeks to achieve a ‘social good’ (rather than commercial benefit), with specific behavioural goals identified and targeted; it involves systematic phased work to address short, medium and long-term issues; and it utilises a range of marketing techniques and approaches (a marketing mix). The Department of Health’s new social marketing strategy involves a commitment to health promotion work across government and with other organisations in the voluntary and independent sectors. The aim is that the campaign messages are promoted to the public at every possible opportunity, and that staff have the training and knowledge to enable them to communicate messages effectively. Activities are also encouraged through communities, schools and workplaces. A key part of the strategy is involving partners in disseminating key messages. There is also a clear plan for making use of the media in providing the public with health information.108 
The Pension Service has also used social marketing to improve awareness of pension credit. The marketing campaign was designed to target potential claimants using data-matching techniques, and aimed to position pension credit in people’s minds as an entitlement, rather than a benefit. Evaluation by the National Audit Office found that the marketing campaign was twice as cost-effective in increasing benefit take-up as previous campaigns. Activities involved the Pensions Service working in partnership with local authorities and local voluntary sector agencies representing older people. Links with local services were key to the campaign’s success. The communication campaign, delivered in close partnership with local providers making personal contact with pensioners, focused on advertising, direct mail and work with the local and national press to emphasise how many people were ‘missing out’. Research was also undertaken to better understand the pensioner population that is not claiming entitlements, enabling differentiation by common characteristics (for example, pensioners who have information gaps and misconceptions, those reluctant to apply, and pensioners who may never apply).109 
We therefore believe that a similar strategic approach should be taken to improving awareness of employment rights. The awareness campaigns would need to recognise the interrelated nature of many of the problems that vulnerable workers experience, perhaps developing a general ‘know your rights’ brand to accompany different adverts focusing on areas where employment law awareness is currently low. As part of the campaigns, we would advise significant investment in public information booklets, which could be disseminated upon request, in addition to accessible web resources highlighting both employment rights and routes to enforce them. 

The campaigns would also have to understand the importance of taking a local approach, and develop strategies for involving key stakeholders, such as trade unions, employers, trade associations and civil society groups, in disseminating their messages. They should seek to target all workers at risk of being in vulnerable employment, including low-paid migrant workers, homeworkers, agency workers and other non-permanent staff. Unions already disseminate information about employment rights through their membership and through union-sponsored events (for example, trade union conferences or concerts). 
These activities could be linked into the overall campaign messages. 
Unions could also ensure their officials and reps are able to access employment rights training, to build their knowledge of key elements of employment law and the role of employment rights enforcement bodies. 
Employers could undertake to display information and advertising in their workplaces, for example via posters and payslips. 
Large employers could also ensure that information is disseminated throughout their supply chains and via employment agencies, supporting their suppliers to better understand employment law. 

Organisations including schools, Jobcentre Plus offices and GPs practices would also have a key role to play, both in disseminating information and training staff in key employment rights’ messages. Where necessary, this could involve production of simplified guidance regarding current employment protections, for example with respect to the law on the treatment of schoolchildren at work. 
Across the public sector, employment rights’ training, highlighting key workplace rights and the roles of the relevant enforcement agencies, should therefore be made available to staff who could receive intelligence on workplace practice as part of their role (for example, primary health care staff, social workers, and Jobcentre Plus advisers). Overseas staff could also be involved in providing information to migrant workers, for example via British Embassies or High Commissions. Key to success would be strategic use of all possible avenues to ensure that information on employment rights is accessible to the workers and employers who need it most.

Our investigations have identified an increasing crisis in Britain’s employment rights advice and advocacy infrastructure. Parts of the UK are employment rights advice deserts, and in some areas there are no advisers who are able to support vulnerable workers to challenge exploitative treatment at work. 

The recent Thoresen review of financial advice called for a national information and guidance service for personal finance issues. The review identified that this service should be governed by the principles of impartiality, supportiveness, crisis prevention and universality, and should be sales-free.110 Specifically, it highlighted the importance of a multi-channel approach, comprising telephone, face-to-face and web-based services. It noted that: “A mix of channels will enable a universal service - one which appeals to different people and is easy to access. For example, an online-only service would not fully engage all the estimated 19 million people who could benefit the most from Money Guidance, 48 per cent of whom do not have access to the internet at home (although they may have other ways or places to access it).”111 
Similar principles also govern the Connexions service, providing advice and information to young people on a wide range of subjects, including employment rights advice, via web, telephone and face-to-face contact. The service aims to provide integrated advice and guidance for young people, recognising the importance of advice in enabling young people to make a smooth transition to adulthood and working life.112 Local authorities have responsibility for co-ordinating information, advice and guidance services in a locality. The quality standards against which provision is assessed include ensuring that young people are aware of how to access advice services and that information, advice and guidance services are regularly and systematically monitored. 
We believe that employment rights advice should be afforded a similar priority. To ensure that this is the case, we therefore recommend a range of measures, to ensure access to early advice for both workers and employers. Firstly, we recommend that there should be a statutory duty upon local authorities to provide funding for an independent employment rights’ advice service in their local area. This should be accompanied by an increase in central government funding to support these services, ideally linked to wider advice provision. 
We also believe that trade unions and employers have a part to play in increasing local availability of independent employment rights’ advice, offering both financial and in-kind resources to ensure that those facing exploitation at work are able to access support. 
As part of their corporate social responsibility work, we believe that employers should consider providing funding to employment rights services, and local community groups who are supporting vulnerable workers. In their efforts to organise vulnerable workers, trade unions should also consider providing funding to voluntary and community organisations who are building links with workers at risk of exploitation (this is discussed in more detail in Chapter 3). 

Co-ordination of services is essential. Short-term and fragmented voluntary sector funding streams have exacerbated funding problems, and while our investigations have found that it is often the smallest community and faith groups that are best able to reach vulnerable workers, they can have the least secure funding. Research also shows the need for common awareness and coordination among all advice providers, including both voluntary and statutory services, and during our fieldtrips we met local advice and support groups who had not previously been in contact with each other, and were not always aware of each others’ provision. 
We therefore believe that in addition to providing guaranteed funding, local authorities should support increased local coordination of employment rights provision, identifying service and funding gaps and promoting partnership working and information sharing between different providers and community groups. Trade unions and employers also need to ensure that support they offer links with other local initiatives.

Reform of legal aid has led to reductions in the number of advice providers and solicitors who are undertaking legal aid employment rights advice work. This has led to reductions in access to employment rights advice and support for the most vulnerable workers, and evidence shows that reform continues to contribute to the emergence of employment rights advice deserts across the UK. 
We therefore urge the Government to undertake an urgent review of the impact of funding changes on the availability of employment rights advice for vulnerable workers. 
Small employers have reported to us that they find it hard to access accurate information on employment rights, and are not always sure where to obtain information. We believe that action is needed to ensure that employers have access to the advice they need to ensure that employment law can be implemented correctly. Evaluation of recent DTI pilots found that help for small firms may most effectively be directed at supporting good employment practice so as to improve employers’ confidence in managing the employment relationship. These pilots involved shared access to HR advice and training, in return for a contribution made by participating employers in a local area. The full cost was partly subsidised by the Government. The pilots led to demonstrable improvements in client confidence levels in dealing with and awareness of employment issues, and noted that all providers negotiated some form of continuing support with many clients following the end of the pilot period.113 
Regionally there are also examples of good practice. In the East of England the Migrant Gateway service, part funded by the East of England Development Agency, provides funding for a telephone advice service for employers seeking advice on employing migrant workers.114 The service offers specialist advice on issues including compliance with rules and regulations relating to the employment of migrant workers, benefits that migrant workers are entitled to, and migrant workers’ employment rights. Initiatives that have been run by the service include employing outreach workers to visit employers and advise on practice, and competitively priced training packages. These are promoted to small employers on trading estates, who all make a small financial contribution for a joint training package that is provided to them on site.
The London Vulnerable Workers Pilot (a BERR commissioned project, delivered by the TUC) has established a tailored training programme for managers in small businesses in the building services sector (mainly cleaning and security). The training is a response to the lack of knowledge and skills in employment rights and relations among many managers in small businesses in the sector. The training will be designed in consultation with employers and delivered with Acas. Its aim is to give managers the skills they need to deal with workplace issues quickly and efficiently. Following the training, supervisors will be able to understand how to get the best from their workforce, have a better idea of how to be a good manager/supervisor, identify causes of grievances and be competent in ways of resolving such issues. This is expected to lead to wider benefits including improved relations between supervisors and workers, improved worker commitment and performance and reduced staff turnover. 

Small employers can benefit from training in groups, sharing costs and pooling resources combined with subsidised offers. 
We therefore recommend that regional and national government build on the success of these various pilots, and recognise the importance of increasing resources for small employers to undertake joint training on employment rights issues. We believe that Acas may be well placed to co-ordinate such an initiative. 
Evidence also shows that as part of their corporate social responsibility planning large employers can be willing to support smaller businesses through providing HR expertise and resource to them. For example, evaluation of the UK Workforce Hub and CIPD human resources volunteering pilot, a project where CIPD members could volunteer their HR expertise to voluntary or community organisations, found that both participating HR staff and organisations were very positive about the experience.115 Volunteers, who were at different stages in their careers, gained experience and welcomed the opportunity to undertake a volunteering opportunity targeted at their professional knowledge and practices. Voluntary organisations also praised the programme and the benefits it brought their organisations. 
We therefore believe that there may be more scope for a formal scheme to be developed, led by the business community, allowing larger businesses to share their HR expertise through providing training or mentoring to smaller businesses. 
Increasingly, small employers can be individuals in receipt of social care services, allocated individual budgets with which to purchase their own care services. However, increased consumer rights can come at the expense of employment rights, as new ‘employers’ struggle to understand their responsibilities to their new staff. 
We therefore believe that in such cases a duty should be placed on local authorities to ensure that those in receipt of direct payments have adequate support to understand their obligations under employment law. 
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