Access to Environmental Justice

Case Study Information
The prohibitive cost of legal action in the UK
1. Frank Morgan and Cathy Baker, Bristol

Local residents living in a rural hamlet near Bristol have suffered odour, noise and other pollution problems from the operations at a nearby waste composting site for over five years. The waste site was granted temporary planning permission in 2000 and a waste management licence in 2001. The locality is green belt land. The operator was dumping part of the excess waste on an adjacent site which was being restored to agricultural land. In 2006, one of the residents, Mr Morgan, sought to challenge the grant of permission to extend the time period for restoration thereby prolonging the use of the adjacent land. Mr Morgan was advised was advised by his instructing solicitors (Richard Buxton Environmental & Public Law) that the only legal remedy open to him was to apply for judicial review to quash the variation decision.  He was advised that he had reasonable prospects of success and that the cost of pursuing an application would be in the region of £15,000 to £20,000.  Mr Morgan was also advised that if he lost the case he faced the risk of paying the Council’s legal costs - which were likely to be a similar sum - and that there was also a risk, albeit slight, of paying the waste operator’s costs. Mr Morgan was not eligible for public funding due to his financial status. He weighed up all the aspects of the case and concluded that he would not pursue an on the basis that it was costs risk was too much.

Odour and other pollutants from the waste site continued to cause problems for local residents. Despite this, neither the Environment Agency nor the Council were prepared to take any meaningful action. As a last resort, Mr Morgan and a neighbour, Mrs Baker, issued nuisance proceedings against the waste operator in July 2006. This funded by legal expenses insurance (something not available for the judicial review proceedings). In June 2007, odour problems became serious. By October 2007 the pollution problems had deteriorated so far that Mr Morgan and Mrs Baker applied for an interim injunction. Until now, they had avoided interim relief due to prohibitive cost of providing an undertaking in damages.  However, the Claimants made it clear to the Defendant that they were not in a position to providing an undertaking in damages in the event that an interim injunction was granted.
An interim injunction was granted in November 2007. The Agency and the Council were advised of the order and both objected to the terms of the order in that they may become a party to civil proceedings. There was correspondence between the parties but nevertheless, the Agency and the Council pursued the application to remove reference to them. This application was supported by the waste operator. As a result, the Court concluded that the injunction should be discharged and that Mr Morgan and Mrs Baker be order to pay the costs of the Agency, the Council and the waste operator Mr Morgan and Mrs Baker regard the costs order to be in breach of the Aarhus Convention 1998 as being prohibitively expensive. They have appealed the costs order. In particular, the Claimants are of the view that such an order was appropriate in that the Court had found on 9th November 2008, that there was a serious issue to be tried and that the Claimants deserved some protection against further odour emissions.
Contact:  Paul Stookes (Solicitor acting on behalf of Mr Morgan) at:

Richard Buxton Environmental & Public Law
19B Victoria Street, Cambridge CB1 1JP
tel. 01223 328933, fax. 01223 301308
e-mail. pas@richardbuxton.co.uk
2. PACE, Mrs Shirley and the Canterbury Travel Plan

In 2001, Mrs Emily Shirley, who was a member of residents’ group People Against Canterbury Expansion (PACE), opposed planning permission to move Canterbury College to a greenfield site, with - amongst other things - a green travel plan from its city centre location.  Mrs Shirley was represented by a firm of solicitors called Richard Buxton Environmental & Public Law, which challenged the planning permission on the basis that the Environmental Impact Assessment (EIA) for the proposal was flawed.  The Secretary of State conceded. Unfortunately, the developers - who were instructed by a big city firm - carried on the fight (as often happens in these types of case) and racked up a bill which increased from some £70k to £126k in a matter of a couple of weeks.  Fortunately, Emily Shirley stuck to her guns and was not forced to pay the costs but it seemed plainly intimidatory tactics on the part of the City law firm.
In respect of Mrs Emily Shirley

Contact:  Richard Buxton (Solicitor acting on behalf of Mrs Shirley) at:

Richard Buxton Environmental & Public Law
19B Victoria Street, Cambridge CB1 1JP
tel. 01223 328933, fax. 01223 301308
e-mail rmb@richardbuxton.co.uk
Also contact:  Deborah Tripley or Tom Brenan of the Environmental Law Foundation (ELF), which referred the issue to Richard Buxton.  ELF can be contacted at Suite 309, 16 Baldwin Gardens, London EC1N 7RJ.  Telephone 020 7404 1030.

3.
Mr Brewster, London

In 2006, Enfield Council refused an application for outline planning permission for means of access for a proposed development on an area of green space between flats in London N14. An appeal was allowed by the Planning Inspectorate on 5th January 2007. Mr Brewster, a resident of one of the flats, had objected to the application and sought to challenge the decision. He approached ELF, who obtained an opinion from Counsel.

Counsel advised that there were good grounds to challenge the decision by way of statutory review in the High Court. First, information regarding Tree Preservation Orders had not been before the Planning Inspector and so he had failed to take into account relevant matters. Second, the Planning Inspector misapplied the law and/or omitted to apply a policy of the Enfield Unitary Development Plan regarding the contribution of open space in urban areas.  Also, the scale of the application was such that a formal screening opinion on the environmental effects of the development was required under the Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999. 

Mr Brewster was advised of the cost of pursuing an application for statutory review and that there was a risk that he would be liable to pay the opponent’s costs if he was ultimately unsuccessful in any challenge. The provision of legal aid was also discussed with Mr Brewster, but he was assessed as being ineligible on the grounds that his financial means were over the level set by the Legal Services Commission.  After consideration, Mr Brewster felt that the cost of pursuing the case was prohibitively expensive. He was unable to cover his own legal costs or those of his opponents if the matter proceeded to court. 
Contact:  Deborah Tripley or Tom Brenan, Environmental Law Foundation (ELF), Suite 309, 16 Baldwin Gardens, London EC1N 7RJ.  Telephone 020 7404 1030.
4.
WWF and the Cairngorms

In 1998, WWF-UK and the RSPB applied for a Judicial Review of decisions by Scottish Natural Heritage and the Secretary of State for Scotland to exclude areas of habitat from the Cairngorm Mountains Special Area of Conservation (SAC) under the EC Habitats Directive and grant planning permission for funicular railway up the side of the Cairngorm mountains.  There were a number of interested third parties involved in the case, including the Highland Council, the Caingorms Chairlift Company and the Highland & Islands Development Board.  
WWF-UK and RSPB lost the case in the Scottish Outer Court of Session and were ordered to pay £203,500 costs.  The reason the costs were so high was due to the fact that more than one set of costs are awardable in Scotland (there are guidelines arising from a case called Bolton in England and Wales which tend to limit recoverable costs to one party unless other interested parties have raised an additional point of law). These costs were reduced slightly on assessment to £195,500.  WWF is clear that if the EC Public Participation Directive and the Aarhus Convention are to be properly implemented, the Scottish and English costs regimes should be brought into line. 

Contact:  Carol Hatton, Solicitor, WWF-UK.  Telephone 07739 666836.
5.
Friends of the Earth and the US “Ghost Ships” fleet 

In 2003, Friends of the Earth applied to judicially review a decision by the Environment Agency to modify a waste management licence granted to Able UK, a company planning to dismantle and dispose of ships from the US ‘Ghost Fleet’ on Teesside.  Interested third party Able UK opposed the application.  On 10th December 2003, the day before the hearing, Able UK served Friends of the Earth with a Schedule of Costs for the purpose of Summary Assessment.  These costs were slightly over £100,000 for a one day judicial review hearing on a preliminary issue (on which the company chose to instruct leading Counsel and two junior barristers).  FoE consider it abundantly clear that most members of the public and NGOs would consider costs in that order prohibitive.  Fortunately, Friends of the Earth were successful and were not, therefore, required to pay the company’s legal costs.
Contact:  Phil Michaels, Solicitor and Head of the Rights and Justice Centre, Friends of the Earth.  Telephone 020 7566 1725
6.
Twyford Down Association and the M3 protest

When the Department of Transport announced a scheme to replace the A33 Winchester Bypass with the final section of the M3, there was widespread outrage. The road was set to destroy two Sites of Special Scientific Interest (SSSI), two Scheduled Ancient Monuments & an Area of Outstanding Natural Beauty (AoNB).  Members of the Twyford Down Association (TDA) pursued a Judicial Review in the High Court, but were ultimately unsuccessful and were ordered to pay costs amounting to several tens of thousands of pounds.  It is understood that some members of the group wanted to appeal the decision but were unable to do so because of the risk of further financial loss. 
Contact:  WWF’s former contact at the Twyford Down Association, Merrick Denton-Thompson, has since left Hampshire County Council.  We are trying to find a new contact number for him.
7.
Interim relief and prohibitive cost
Lappel Bank, Kent

In July 1991, the Government listed the Medway Estuary and Marshes as a potential Special Protection Area (SPA) for birds under the EC Wild Birds Directive, on account of its international importance for the little tern and avocet.  In March 1993, the [then] Secretary of State for the Environment indicated that he was minded to exclude an area of mudflats known as Lappel Bank.  At this stage, the Port of Sheerness had planning permission to reclaim parts of the estuary, which formed part of Lappel Bank, to facilitate expansion without which the commercial viability of the port would be inhibited.  Although the Lappel Bank mudflats formed less than 1% of the estuarine area, the RSPB was of the view that it was an important component of the overall estuarine ecosystem.

The RSPB applied for a judicial review of the Secretary of State’s decision to exclude Lappel Bank from the boundary of the SPA.  In July 1994, the Divisional Court refused to quash Secretary of State’s decision and in August 1994, the Court of Appeal dismissed the RSPB’s appeal.  The RSPB were given leave to appeal to the House of Lords and in February 1995 sought an interim declaration in the event of a reference to the European Court of Justice (ECJ).  The House of Lords referred the case to the ECJ but refused to grant a declaration as the RSPB was not prepared to give a cross-undertaking in damages in relation to the large commercial loss which would have resulted from the delay in the development of the Port.  
In July 1996, the ECJ ruled that a Member State was not entitled to take economic considerations into account when designating an SPA and defining its boundaries.  However, in the 12 months that had elapsed between the RSPB’s application for a declaration in the House of Lords and the ruling of the ECJ, Lappel Bank had been turned into a car park.  Even though the RSPB achieved victory in a landmark case for nature conservation (which has been relied on many times since), its inability to provide a cross-undertaking in damages resulted in the loss of a site of international importance for nature conservation.

Contact:  Sara Ball (instructing solicitor) at:
Richard Buxton Environmental & Public Law
19B Victoria Street, Cambridge CB1 1JP
tel. 01223 328933, fax. 01223 301308
Email:  sab@richardbuxton.co.uk
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