Government must make Legal Action affordable in Environmental Cases

A report launched today by a Working Group (1) chaired by the Hon. Mr Justice Sullivan, “Ensuring Access to Justice in England and Wales” concludes that the Government must make legal action more affordable in environmental cases if it is to comply with an International Convention on citizens’ environmental rights.

The remit of the Working Group was to examine whether current law and practice prevents concerned individuals and groups from achieving access to justice in environmental matters and to make recommendations where such barriers exist.  

The report concludes that for the significant majority of the public and NGOs, the current costs rules – and particularly the uncertainties and potential exposure to costs of the other parties involved should an application fail – are not consistent with the requirements of the Aarhus Convention (2). 
The Working Group were made aware of cases in which individuals and NGOs were faced with very high potential costs orders, such as the 2003 ‘Ghost ships’ case (3) in which the interested third party served Friends of the Earth with a Schedule of Costs for over £100,000 for a one-day judicial review hearing on a preliminary issue, on which the company chose to instruct leading Counsel and two junior barristers.  More recently, claimants in a private nuisance application have some £25,000 liability arising out of the discharge of an injunction in circumstances in which the High Court had previously concluded that the claimants were entitled to an injunction. 

The report makes a number of recommendations to address the prohibitive cost of legal action in relation to environmental cases in England and Wales.  They include a more generous use of Protective Costs Orders (4), developing the partnership approach to public funding, a removal of the requirement to provide a cross-undertaking in damages (5) when seeking an injunction and improved case management.

Speaking at the launch of the report, the Hon. Mr Justice Sullivan, said: “We should not be complacent.  While the Administrative Court is capable of dealing effectively with environmental law challenges, that is of limited practical value in protecting the environment if only the very rich or the very poor can afford to use the Court’s procedures.  For the ordinary citizen, neither wealthy nor impecunious, there can be no doubt that the Court’s procedures are prohibitively expensive.  If the problems identified in this report are not addressed it will not be long before the UK is taken to task for failing to live up to its obligations under the Aarhus Convention.”
The report builds on UK and EU research reports (6 and 7) that identify costs as a significant barrier to environmental justice in England and Wales and at a time when the UK’s compliance on “prohibitive costs” is being investigated by the European Commission (8) and the UNECE Aarhus Convention Compliance Committee.

The report also builds on UK cases in which concerned citizens have risked significant personal financial loss to challenge important points of public principle.  In 2001, Mrs Shirley of the Canterbury Green Party was faced with a claim for over £100,000 for a one day hearing concerning alleged breaches of the Environmental Impact Assessment Directive in the approval of an out of town college.  In a recent case in the West Country, local resident Mr Francis Morgan was advised that judicially reviewing Bath and North East Somerset Council’s decision to grant planning permission for the disposal of waste 300 metres from his home might expose him to legal costs in excess of some £50,000.  Mr Morgan decided not to pursue the application on the basis that it was prohibitively expensive.  Carol Hatton, Solicitor, said: “The current system in the UK makes it almost impossible to take environmental court action without the threat of losing your home or exposing your organisation to unacceptable risk. The present system means that the environment will continue to be the victim and no one can afford to protect it.”
- ends -

Editor's notes

1. The Working Party was chaired by the Hon, Mr Justice Sullivan, a nominated Administrative Court Judge since 1997, and the following individuals acting in a personal capacity: Carol Hatton (WWF-UK), James Kennedy, Solicitor (Freshfields Bruckhaus Deringer), Richard Macrory QC (Barrister and Professor of Environmental Law, University College, London),  Ric Navarro (Director of Legal Services, Environment Agency England and Wales),  Richard Stein (Solicitor, Leigh Day & Co), Colin Stutt, (Barrister, Head of Funding Policy, Legal Services Commission) and David Wolfe (Barrister, Matrix Chambers).  The Secretariat was provided by Friends of the Earth.
2. The UNECE Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters (the “Aarhus Convention”) has 40 signatories and was ratified by the UK Government on 23rd February 2005.  The third “pillar” of the Convention concerns access to environmental justice and seeks to ensure that effective judicial mechanisms are accessible to the public, including organisations, so that its legitimate interests are protected and the law is enforced.  Article 9(4) of the Aarhus Convention provides that the procedures for rights of access to justice shall “provide adequate and effective remedies, including injunctive relief as appropriate, and be fair, equitable, timely and not prohibitively expensive”.  It is this requirement, and in particular the obligation to ensure that procedures, including those relating to injunctions, are not prohibitively expensive, that was the main concern of the Working Group.  While the Working Group focused on Judicial Review and the operation of the Administrative Court, it is recognised that the Convention applies to civil law more generally and that measures may be required outside the field of Administrative law.
3. In 2003, Friends of the Earth applied to judicially review a decision by the Environment Agency to modify a waste management licence granted to Able UK, a company planning to dismantle and dispose of ships from the US ‘Ghost Fleet’ on Teesside.  Interested third party Able UK opposed the application.  FoE eventually won the case and recovered half its costs from Able UK and half from the Environment Agency.  
4. A Protective Costs Order (PCO) is an order of the court by which it specifies or constrains at an early stage what the costs outcome of the case will be. Thus, the court can specify what costs and up to what limit each party will have to pay. A PCO can therefore provide early certainty on the limits of a claimant’s costs liability and, by controlling the level involved, ensure that costs exposure will not be prohibitively expensive, in line with the Aarhus Convention.  
5. A “cross-undertaking in damages” is a commitment on the part of the claimant, in the event of losing the case, to reimburse any loss sustained or cost incurred by the defendant and/or an interested party as a result of prohibiting work on a project until the case has concluded.  It is standard practice for a claimant to be asked to provide a cross-undertaking in damages when applying for an injunction – particularly an interim injunction – which, as above, seeks to prevent working starting or continuing on a proposal until the case has concluded.  A well-known example cited in the report is Lappel Bank.  In this case, the RSPB’s challenge to the legality of a planning permission was ultimately upheld by the European Court of Justice, however, the development had taken place in the intervening period in the absence of an injunction (a cross-undertaking in damages having been insisted upon as a precondition to an injunction).  Although the RSPB won the case, it was a pyrrhic victory as the protected habitat in question had been destroyed.
6. Research on access to justice commissioned by Defra (including reports published by WWF-UK, University College London, the Environmental Law Foundation and Capacity Global) can be accessed on Defra’s website at http://www.defra.gov.uk/environment/enforcement/justice.htm
7. A recent report on access to environmental justice in 25 Member States commissioned by the European Commission concluded that the UK was one of only five Member States whose provisions on access to environmental justice under the Aarhus Convention were unsatisfactory.  The report can be accessed at http://ec.europa.eu/environment/aarhus/study_access.htm
8. The European Commission is also currently investigating whether the UK is in breach of the EC Public Participation Directive, which requires UK Court procedures not to be prohibitively expensive in relation to challenges connected with Environmental Impact Assessment (EIA) and Integrated Pollution Prevention and Control (IPPC).  A complaint has also been submitted to the UNECE Aarhus Convention Compliance Committee in respect of the issue of prohibitive cost and injunctions.  
9. The report will be launched at a seminar on Access to Justice in Environmental Matters hosted by the United Kingdom Environmental Law Association and King’s College, London on 9th May 2008.
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